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INTERNATIONAL ASSOCIXT’ION O? XACIIINISTS AND 
AEROSPAC? WORKERS 

and 
!IORFOLK AND WES'PPRN RAILWAY COMPANY 

statement of Claim: 

(1) The Norfolk and 
of the Schedule 

case NO. 1 

Western Railway Company violated Section A-l 
Agreement as amended May 15, 1983, but not _ limited thereto, wnen It arbitrarily and capriciously 

dismissed Machinist 77.X. Overstreet from all service with the 
carrier foilowinq investigation held Aprils 8, 1986. 

(2) Accordingly, the decision should be reversed, Machinist 
Overstreet made whole for all losses, restored to service with 
seniority, rights, and benefits unimpaired, and his service 
record cleared of any reference to the charge. 

Tindings: 

Claimant W.R. Overstreet was employed as a machinist by the 

Carrier, Norfolk and Western Railway Company, at its East End Shop in 

Xcancke, Virginia: Claimant had ,sl*out fourtr2c-n !Iei;r's' seniority. I Ii 

ixcenhec~ 195~5, Claimant was r-,call.or1 to service fro:11 i furlough end 

told to report for a physical exzninstion, including a Urinalysis 

t.cst. "he urinalysis results wcrc positive for mnrijuano, and 

Claimant was removed from service on January 3, 1386. By lett-er 

dated ;anuar.f 9, 1986, Claimant was instructed to supply a negtive _ 

Zdm?lR .xithin 45 days or enter Carrier's counseling program. On 

:.?bruary 24, 1386, Claimant was notified to attend an investigation 

to d*Atermine :-our responsibili:y in connection with your faiiure 
to comply irith the instructions of the Carrier's Kedicnl Director, 
3c. r;eor~o :q. Zord, 2nd Company policy as stated in his lettec 
;:j--.;-j :anuiiry 9, i98G addressed to you in that you riid not grovidc- 
: n.:n2tive urinecz.3mple or enter C3rriec's D.A.2 S. ;:ro~r;lm ;rithin 
.; c. 2 2 .y r I‘, f 3 c . Ford's January ?, 1986~:ecter. 

':fte: :f nozcpan?ment, the investi;atlon jias he13 Apt;: 3, !.38:5. .\s .rf 

rrs!::: <:I the ;nvestigation, C:rlz;nant was dismissed from service. 



The Organization subsequently filed a claim on Claimant's behalf, 

challenging his dismissal. 

The Organization contends that Claimant did not receive a fair 

and impartial investigation. The Organization argues that the record 

does not contain any probative evidence that supports a finding of 

quilt: carrier's case is unjustly based on hearsay. The report that 

shoved a positive result for marijuana was a fOrr& letter that did not 

contain any data or proof to support Carrier's decision to remove 

Claimant from service. Carrier did not offer any credible evidence 

to support its finding of guilt. The Organization asserts that the 

NRAB has held that a quilt finding cannot be based on hearsay. 

The Organization also challenges Carrier's use of reports that 

:terc r,ot made a part of the record at the investigation. Carrier did 

not meet its burden of proof at the investigation, then subsequently 

,~d~lcd i:cSt reports to support its case. The Organization argues that 

because only evidence produced at an investigation may be considered, 

t!lcse rcpocts should not be given any weight. In addition, the 

orqarlizstion contends that Claimant was not given an opportunity to 

face !,is accusers,~ specifically, the persons who performed the drug 

tests. The NRAB repeatedly has held that an accused employee has the 

right to face his or her accusers. The Organization claims that 

Carrier denied Claimant this right. 

The Organization next charges that Carrier altered Rule G's 

historical application when it unilaterally implemented its drug 

;clicy in 1985. Rule Go charges h~i~stor~icaIl_y~were based on "probable 

::,"“:" rel;,Ji'ing from observation of suspect physical manifestations. 

:_ .n this case, Carrier had no probable cause to charge Claimant; 

31JinJn: ilas not "under the influence," and the charging officer 

2 



JdnittBd t.k3t Cairnant was performing competently after returnins 

f:o,xl furlough. The Organization contends that Carrier is attempt:nr 

to use its unilaterally imposed policy and discipline procedure to 

change rules and wo:king conditions embodie~d in the controlling 

agreement. The Organization thus asserts that this attempt .Iiolates 

the Railway Labor Act. 

The Organization finally contends that therF is no evidence to 

support Carrier's action in this case. Carrier's decision to 

discipline Claimant is arbitrary and capricious. The Organization 

therefore contends that the claim should be sustained. 

The Carrier asserts that Claimant properly was dismissed from 

service for failing to comply with the instructions of Carrier's 

:lcdical Director. The record establishes that Claimant did not 

i;u!*,,,it :L ,lr?g;ltive sample within 45 days, as instructed by the Meciica!. 

rli.rc~:~.or ; Carriers asserts that Claimant thercforo is guilty as 

c'nal-csrl. ~::;,r;$.or furLhcr argues that failure to comply with 

<Carrier's medica:~policy governing drugs has been held to be a 

2ismissable offense. In this case, C:ai;nant :*as duly informed of 

Carrier's policy, was unable to furnish a negative sample within the MY 

required G5-day period, and did not enter Carrier's DARS program. 
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Carrier also argues that probable cause is irrelevant in this 

,matter because impairment was not at issue. Carrier maintains that ~ 

Claimant was tested puCsUaflt to Carrier's medical standards, and this 

dispute is based solely On whether Claimant failed or refused to obey 

the Medical Director's instructions. Carrier points out, moreover, 

that physicians' reports, without supporting test results or other 

evidence, often are introduced into evidence during investigations: 

the introduction of test results would not have added to Claimant's 

case. Carrier also contends that it publicized its drug policy to 

employees in several ways. Carrier points out that even if Claimant ~~' 

were not acquainted with every aspect of the policy, Claimant 

admittedly received a summary of the policy from Carrier's 

physician. Claimant therefore knew both the requirements of the 

policy and what he was required to do in order to comply. 

Carrier goes on to contend that the negative test suhmittcd by 

Claimant during the investigation was performed after the.time limit ~ 

set by Carrier's Medical Director; in addition, the teat was not 

performed at a medical facility designated by Carrier. Carrier 

therefore contends that the record supports its finding of guilt. 

Carrier contends that the assessed discipline was justified and 

reasonable. The record establishes that Claimant received a fair and 

impartial hearing. noceover , substantial evidence supports Carrier's 

finding of guilt; the assessed discipline thus was neither harsh nor 

excessive. Carrier argues that even if the dismissal is reversed, 

,C'liimant is not entitled to the requested remedy; a reversal of the ~ 

iismizsal still means that Claimant vas removed from service until he ~~~ 

' :emons:rates that he is free of the prohibited substanc~e. Carrier 

therefore conrends that the claim should be denied in its entirety. 



This Doard has reviewed the evidence and testimony in the record; 

and wee find that the Claimant was afforded a fair and impartial 

hearing, and all of his procedural rights were protected throughout 

the disciplinary procedure. Hence, the procedural claims of the 

organization are without merit and are hereby denied. 

With respect to the substantive issues, this Doacd finds that 

there is sufficient evidence in the record to support the finding that- 

the Claimant was guilty o.f the offense of failing to comply with the 

Carrier's instructions. When the Claimant was recalled to service ~_I 

from furlough, he was, in accordance with the Carrier's policy, 

ordered to take a physical examination, which included a urinalysis. 

The urinalysis results were positive for marijuana, and the Claimant was 

properly notified, again in accordance with Carrier policy, that he ~~ 

must supply a negative urine sample within 45 days or enter the _ 

carrier's counseling program. l'he Claimant brought in a second urinalysis 

within the perio~d, but it was also positive for marijuan&. The - 

Claimant did not enter the Carrier's DAKS counseling program within 

the 45-day period. 

klence, based tipon the above facts, Claimant failed to fulEil1 the -~ 

requirements for returning to work set down by the Carrier, which 

33~1~ to every employee of the Carrier, including officers. The 

Claimant jlas aware ,of the consequences off h~is noncompliance. Therefore, 

this Board must find that the Claimant Was pCOperly found guilty of 

-.he charges. 

);LCc? :!?I:; 3Q32Cd finds th3.c .7 c?aimant was ?rooerly loun#i .:ull:y 

.i _-,. _ _..~ ?:7;r.ycs, %I? 1.$x: z~::r.z cur cittentlon co -.k:..- n?c;;ie 3; ::7r 

i;-c-r;l : *.,z, _ _^ . . . . . -This soar.! vi:: normally not set aside discipline ,un?ess 
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We find that a carrier acted unreasonably, arbitrarily, or 

capriciously. In this case, the Claimant was found guilty of a 

serious offense, which, in most cases, warrants discharge. The action 

taken by the Carrier in this case Was not unrqasonable. Eience, the 

claim must be denied. 

Award: 

Claim denied. /-----A I 

Neutral Member 1 1 

carrier Member 
L 
cation Member 
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