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STATEMENT OF CLAIM

claim for Conductor C, A. Jones, ID No. 097666,
Brakeman R. E. Keys, ID No. 097624, and Brakeman D.
L. Johnson, ID No. 097634 for May 12, 1988 as well
as thirty four (34) additional train craws fox
various dates in May, June, July, August, and
September 1388 for payment of two (2) hours account
working on trains with nmixed freight consist
without a,K caboose.

BACKGROUND

The central issue in this case focuses on the interpretation
of two sections of the 1982 (and 1985) National Agreement relating to
the number of cakooses the Carrier is required to keep an sexvice on
through freight trains.

A brief history of negotiations on the issue of caboonses is
necessary for an understanding of this matter. The 1982 National
Agreement betwesn the Parties, in its Article X, was the first to

authorize the Qarriers to operate certaiu Lyeight trains without A

caboose. The Agreement was preceded by the work of Emergency Board



No. 195 fesi:ablished by Executive Order of the President, July 21,
1982) whose report on August 20, 1382 lmid the groundwork for the
Octobear 15, 19 Bﬁ National Adreement. This Agreement gave the Carriexr
the right to eliminate cvaboozas &n ccrkain tvpag of trains, but
provided a limit of twenty-£ive percent (25%) on the number of freight
trains in through freight searvige that could be operated cabooseless.
In the 1283 National Agreement, the Carrier was given tne right Lo
operate certain additional types of trains without a caboose, but the
25% limitation on trains in through freight service was not modified.

Tre L3982 Wational agreament did not cpecify individually the
trains in through freight service that the Carrier could now operate
without a caboose. Rather, it set certain guidelines for the Parties

to follow in reaching a more detailed agreement and called for arbitr-

ation if the Parties failed to resclve these questions. Eventually
such arbitration was ‘imroked, and in an award issued September 7,
1983, Arbitrator Leverett Edwards ruled on the previously unresolved
issues and included with his award as Attachment A a list of trains in
through freight se:r:v:l.ce. appreved for cabuoseless ope.rat:.c:rn.

These ¢laims were filed by membars of a train c&.-e.w alleging
that on various dates in May through September 1988 they had been
assigned ©o work traius in Lhrough frcigl;t g8rvice withnut a caboose
which were not listed among thuse permitted to be operated in this
manner. A substaatial number of additional claims making the same
allegation have also heen filed and await disposition of this claim.

Tha particular aspects of Article X, 1982 National Agreement
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bearing on this ¢laim are reproduced beslow:

ARTIC ¥ = CAROOQSES
Section &, Guidelines

The parties to this agreement adopt the
recommendations of Emergency Board Ne. 155 that the
elimination of cabooses should be an on-golnyg
national program and that this program can be most
effectively implemanted by agreements negotiated on
the local properties by the representatives of the
carriers and +the organization most intimately
acquainted with the complexities of 4individual
situations.
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Section 4. ZIhrough Preight Service

(a) There ghall be 25% limitation on the
elimpinaticon of cabooses in through £reight (including
converted through freight) service, except by agree-
ment., The 25% limitation shall be determined on the
pasis of the average monthly number of £rains {¢onduc—
tor trips) operated in through £reight service during
the calendar year 1981. Trains on which cabooses are
not presently reguired by local agreements or ar=
rangements shall not be included in such c¢ount, shall
net be counted in determining the 25% limitation, and
any allowance paid under such agreements o arrange-
ments shall not be affected by thisz Article. A
carrier's proposal to eliminate cabooses may exceed
the minimum number necessary £o meet the 25% limita~
tion,.. However, implementation of the arbitratoris
decision shall be limited to such 25% and shall gk
instituted on the bhasis established below. In the
event a carrier's proposal is submitted to arbi-
tration, it shall be revised, 1f necessary, 50 that
such proposal does not exceed 30% of the average
monthly number of trains {conductor trips) operated
in through freight gservice during the calendar year
1981.
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the Edwards® Arbitration award.

UTU General Chairman. The letiay called attentiuun Lu

Section 5. Purchase and Maintenance of Cabogses

In additien to the foregoing, a carrier
shall not ke required to purchase pr -place into
service any new cabcoses. A carrier sghall” not bhe
required to send’ cabooses in its existing fleet
through existing major overhaul prograws nor shall
damaged cabooses be reqguired to underge major
rapairs. Hawsver, all cahanaes that remain in nse
must be properly maintained: and serviced.

Section 7. Penalty

If a train or vyard ground crew has baen
furnished a caboose in accordance with existing
agreement or practice on a2 train or assignment priox
e the date of +this Agreement and such train or
asgsignment is operated withoud# a caboosa other than in
accordance with the provigiens of #his Article oy
other local agreement or practice, the memhers of the
train or yvard ground ¢rew will be allowed two hours'
pay at the mipnimum basic rate of the assignment for
which called in addition to all other earnings.

It should he made ¢lear at the outset that the facts of these
¢laims are undisputed. The claimants were assigned to work cabocose—
less trains not among those permitted to be operated in cuch fachion by

Justified unday & néw pulicy sxpressed ln a Jupe 10, lSBBdletter to all
. !,

Article ¥, 1982 National Agreement and proceeded as follows:

Under this provision the Carrier is not
ragquirad Lo purchacc new aakeone ears, o¥ pverhaul
or perform major repairs to cabooses in the ex-
isting fleet. Since the effective date of fhis
provision we have not purchased any new cabooses
and have taken caboocses out of service when damaged
or when their condition has detericrated to the
point that heavy repairs or major overhaul would be
necessary. This—has, of course, reduced our

The Carrier defends its action as

re oA
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serviceable caboose car fleet to the peoint that it
is inadequate to furnish cabooses to gperateonall
trains not previously designated for such oper~
ation.

Acecordingly, this iz to advise you that
effective July 1, 1988, we are invoking the
provisions of Ssction 5, Article X, of the Qctober
15, 1982 National RAgreement, and wilill operate
trains not previously designated without cabooses
to the extent that it is necessary to do so.

Effective at the same time we will dis-
continue payments previously made under 3agiion 7,
Article X, of the 1982 agreement when such trains
are operated cabooseless because such discontin-

uance is in accordance with the provisions of that
article.

When the instant claims were handled on the property, the
Local Superintendent's response was to allow claims occurring priox
to July 1, 1988, but to deny all subseguent claims, citing the
Carrier's decision to invoke Section S of Article X, as set forth in
its letter of June 10, 1988, These claims have been subject to
further disrnsginne hetween the Parties without resolution and kave
now been referred to this Board,

The Union's basi¢ contention is that the Carrier was given
authority; i;j} Article X to end the use of capooses on on& 25% of all
trains in through freight service, 1In its view, if the Caxrier goes
beyond this limit, it has viclated the Article and becomes subject to
the pepalties of Section 7. Further, although Section 5 admittedly
gives the Carrier the right to refuse to purchase new cabonses or make
major repairs on existing ones, this authority must be read in light of

the overall 25% limitation. By whatever means it may cheoose, and if
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necessary by purchase oxr major repair, the Carrier ﬁust maintain a
£leet of caboosges sufficient to meet the 25% limitation or pay the twe
hours' pay penalty set by Section 7.

The Carriler's basic contention is that Section 5 musk be read
without reservation and that it clearly contemplates a gradual
reduction in the number of =abooses in operating condition. Under
these clrcumstanves, ik assellsd L L Lhad Lhe right o sa==y shwsugh theo
implications of Section 5 withoutiheing farced o pay the two hours!
penalty each time that a rabnnse is not availahle because the £leet of
¢abooses has been irreveocably reduced by attrition. The Carrier

further contends that the history of negotiztions over Article X
supports its views regarding Section bH.

DISCUSSION ANV DPINIUN

The issue presentad by these claims is clearly a matter of
2oma importanca to e=odh. Daizticg. ﬁiﬂﬂﬂii&gn*?”fhﬂ.n?ﬁfi#ﬁ--#hii_

issve is being presented for the first time for adjudication on this
property, and possibly for the first time on the property of any
Carriar signataxy tckﬁhe 1982 National Agreament. Thzé Board hae
made a special effort to review the guite detailed submissions of the

Parties as well as the gontentions and reasoning advanced at the

hearing.,
This opinion will address the following:

{1} History of negotiations on this issue:;

{2) Wording utilized in Article X;



(3} Parties' interpretation of this wording; and

{4) Awards and opinions cited by the Parties.

1. History of Negotiztions

From information submitted to the Board, it appears that in
the course of discussions with members of the ?residexitial Emergency
Board, the Parties exchanged a number of proposals relating to the
purchase and repair of cabooses. According o the Carrier {and not
contradicted by the Union), it wasz the Union that first proposed
language somewhat similar to Zection S, suggesting thereby a method
whereby the Carrier could achieve some cost=saving during the course
of the Agreement by failing to purchase any new cabooses or to make
m."ajar repairs on existing cabooses. The Carrier states that on
August 12, 1982, the Union proposed the following:

"{e) It is further agreed that pending completion

of the procedures set forth in (a), (b), and {c}

above, but not extending beyond the moratorium

provisions of this agreement, the carrier shall

not be required to pwrchase or construct new

cabooses, or perform major overhauls, but must

maintain a sufficient number of adegquately

serviceable cabovses +o protect all runs and

agsignments that still reguire cabooses,”

Later oh the same day, the Carrier respondkd with the
following:

"The Board further recommends that the carriers

should not be regquired to purchase or plage into

service any hew cabooses, and cabooses in the

existing f£leet shall not be required to undergo

major overhauls. However, to the extent caboosas

are used, they shall be properly maintained.

The Emergency Board clearly considered this question for its



August 20, 1982 report included the following:

The Board further recommends that the Carriers
not be required o purchase or to "place into
service any new cabooses, and cabooses ‘'in the
existing fleet shall not be required to undergeo
major overhaul. However, all cabooses that

remain in use .must be properly maintained. and
serviced,

Following issuance of this Report, the Parties resumed
negotiations that were to lead to the October National Agreement, On
September 1, 1982, the Carriers.proposed the following:

"In addition to the foregoing, a carrier shall not
be required to purchase or place into service any
new cabooseg. A carrier shall not be required to
send cabogses in its existing fleet through
existing majox overhaul programs nor shall damaged
cabooses ba requirad to undergo major repairs.
However, all cahooses that remain in use must be
properly maintained and serviced.”

In response, the Unions on the following day suggested the

following:s

"A c¢arrier shall not be required to purchase,
construct ar place into service any new cabooses or
to perform major overhauls except where necessary
to provide suitable cabooses on all trains or
assignments whare required. All cabooses that
remain in service must be properly maintained apd

serviced in accordance with existing rules a#ﬂ
standards."

The final wording, incorporated inte the QOctober 15,, 1582
National Agreement, was identical to the Carriers' September 1, 18982
propesal and specifically did not include tha limitation language
embodied in the Unions' proposal of Septembey 2 which would have added

the clause "exgept where necessary to provide suitable cabooses onall

trains or assignments where reguired."
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Thus the history of negotiations leading up to the adoption of
Section 5 suggests that the final agreed-to wording specifically
rejected any limitation on a Carrier's right to avoid purchasing new
cabooses or waking major repairs on existing cabooses.
2. Wording Utilized in Article X

The origin of much of the language of Article X can be found in
the report of Emergency Board No. 1%5. After reviewing various
aspects of the caboose issue, the Board concluded as follows:

While the Board £inds merit in the po‘sition

of boch parties, we conclude that, subject to the

conditions and limitations hereinafter set forth,

cabocses may be eliminated in each ¢lass of service

without undermining _safety and operational con-—

siderations. Moreover, we do not £ind any justi=

fication for excluding the elimination of cabooses

in through freight service from arbitration

procedures where disputes arise in specific cases.

The Board believes that the elimination of
cabooses Should be an onw~going national program,

This thought was carried over to Article X in the opening to
Section 2. This language suggests that the Parties foresaw a gradual
attrition of the Carriers' inventory of cabooses, ending at some point
in the fuﬁf:.:e with the "elimination of cabooses."™ The ;{t_srding, “the
elimination of cabooses should be an on-going national program”
leaves little room for any alternative explanation altheugh it does
not set any timetable or deadliine for achieving the "elimination of
cabooses. ™

More directly pertinent to the merits of these claims is the

wording of Sections 5 and 7., Section 5 directly authorizes the
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¢carrier to forego purchasing any new ¢abooses or performing "major
overhaul®™ or "major repalrs™ on existing cabooses. As previously
noted, no restriction or limitation is placed on,this authority.
Section 7 is the penalty section, providing a two-hour
payment to ¢rew members whenever the provisions of Article X have not
been abserved. Specifically the penalty would apply whenever a train
or assignment, furnished with a caboose prior to the 1982 Wational
Agreement, was nhow, following the 1982 National Agreement, "operated

without a caboese other than in accordance with the provisions of this
Article.. .."

It is the Union's contention that the merits of the prasent
claims are fully supported by the language of Section 7. §Since the
test of Section 7 {crew furnished a caboose prior £o the 1982 Agreement
but not following the Agreement) has admittedly been met, in its view,
the penalty provisions of Section 7 clearly must apply. The Carxier
responds by emphasizing the conditional clause in Section 7 modifying
or limiting the application of penalty, "other than in accordance with
the provisions of the Article.® In its view, this clause refers to
section 5 ht-among others) and thus if the reason for ﬂ!;'x'e carriec's
failure to assign a cabgose is its decision to invoke the authority
granted it by Section S, then no penalty is applicable.

3. Pparties' Interpretation of Thisg Wording

It is important to inguire whether the Parties recognized the
potential conflict inherent in the wording of Sections 5 and 7 and

whether they took steps to resclve this inconsistency.
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Apparently, such conflict was recognized. The Union's

submission includes a letter fyrom UTU President Fred Hardin addressed
to all UTU General Chairmen and dated July 21, 1988 following the
Carrier's June 10 notice that it was invoking Section 5. Mr. Hardin
set forth the Union's diséent from the Carrier's action. He also
enclosed the texts of twe proposed "Questions and Answears” which were
designed to provide supplementary information regarding Section 5,
both proposed at the time of the 1982 National Agreement, one by the

Union and one by the Carriers.
The Union proposal readszs as follows:

" {UTy} Q. May the carrxier eliminate a caboose from a
train or assignment as being unfit for
service on the pretext that they are not
rYeguired to purchase or place into service
any new cabooses or to overhaul or perform
major repalrs on cabooses in its existing
fleet?

" {UTU) A. No. The carrier must provide, properly
maintain and service sufficient cabooses
for all trains and assignments on which they
are required, regardless of whether this
would necessitate placing new cabooses into
sexvice or te overhaul or perform major
repairs on cabooses in its existing fleet.

The Carriers' proposal reads as follows:

"(NRLC)}) Q. HMay a carrier eliminate a caboose from a
train or assignment by reducing the number
of cabovses in ilz axiseinmg floot for
reasons other than specifigally provided
for in this Section?

"(NRLC) 2. No. Elimination under this Section is
limited to cabooses which would reguire
replacement by purchase or major repairs."

It is clear from thesae proposed "Questions and Answers" that




the twe Parties did recognize the issue inherent in the instant
claims. The Union ¢ and A would have made clear the Carriers’
obligation, daspite the wording of Secticn 5, to provide ca.boqses for
all regquired trains even i:§ this entailed purchase's of new cabooses Qr
major repairs o existin‘g cabooses: on the other hand', the Carriers’
Q and A would have made clear that for any Carrier, Section 5 permits
"reducing the number ¢f cabooses in its existing fleet." It is
unfortunate that the Parties were unable to resolve thesa differing
interpretations of Section 5.
4. Awards and Opinions Cited by the Partieg

Since the izsue presented by these claims is arising for the
girse time, awards in other cases have only limited relevance. The
Union's citakions for the most part are concerned with the traditional
warning that arbitrators and neutrals should look essentially to the
language of the Agreement and not venture forth to, as one award
states, "change an agreement by removing or making inoperative any
provision or rule which the parties have ohligated themselves to carry
out.” (Eivst Division Award No. 15971, Referee William M. Leisex-
son). In the Union's view, the Carrier in the present proceeding is
attempting to sacure a new rule which t_he Carriers as a4 group were
unable to obtain in the 1982 pational bargaining negotiations.

The Carrier's many citations cover several aspects of the
case. HMost pertinent perhaps are those citations of awards which
make c¢lear that one section of a rule or article must not be

interpreted without at the same time recognizing the application of

HaG0 -1



other sections of the rule, arti¢le or agreement. Onhe such citation
iz the following:

"A basic rule commonly cbserved by the. gourts and

industrial arbitrators in the interpretation and

application of a provision of a labor agreement

which may arguably ke construed in different

ways...is, as far as feasible, to ascertain a.c

give effect to the apparent intent of the partles,

determining such intention not only from the

language employed in %he agreemant but also from

the aim and purpese to be athained under it.,

irrespective of any inaccuracy or ambiguity af

expression.” (First Division Award Ne. 20514,

Arbitrator Charles Anrod)

In the board's view, this review of the major as;,ects of the
claims presented leads to two major conclusions:

1. With respect to the Parties' intent in formulating
section 5 of Article ¥, the history of negotiations on tnis issue makes
cleay that the Union sought a restriction or limitation on the
Carrier's right to forego purchasing new cabooses or performing
"major overhaul" or "major repair" on existing cabooses. In this
effort, the Union was not successful. A similar effort was made in
,the c¢ourse of developing supplementary "Questions and Answers'
concerning Section 3, but this effort also was unsuccessful.

; . a )

2. With respect to the meaning of the wording BE Article X,
it is true that a certain inconsistency exists batween the language of
Section § and Segtion 7. The ¢xitical guestion is, to what extent, if
any, does the Carrier’s freedom to forego purchases and major repairs

allow it to uperat‘.é without penalty a cabooselass train in through

£reignt service wnich would otnerwise require a caboose? On this

Haan-[
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gquestion, the Board gives greater weight than the Union to the
conditional Iclause in Section 7, "other than in accordance with the
provisions of this Article." 1In the Board's view, this clause must be
interpreted to refer to Section 5 and t¢ mean that no penalty is due if
the Carrier's failure to assign a caboose reflects a reduction in its
in'ventory of cabooses available for service caused solely by the
Carrier's exercise of its rights uider Section 5.

Thus this Board must conclude, based on all the facts and
circumstances of these claims, tHat the claims cannot be sustained
since the absance of a caboose on the c¢laimants' train resulted
directly from the Carrier‘s action undey Section 5, Azticle X.

This Board is mindful of its obligation to avoid rewriting
agreements hetween the Parties or injecting new rules which the
Parties specifically declined to adopt in negotiations. Nonethe=-
less, in this proceeding, the Scard is convinced that its conclusions
constitute a reasonaple interpretation of the intent of the Part_ies

and the meaning of the language utilized in the writing of Article X of

the 1982 National Agreement.
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The claimg are dismissed.

G St

Peter Henle', Neutral Member

o )
Employee Megber

ler Memper R.W., Earle




