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DESPUTED BROTHERIFOOD MAT NTENANCY OF WAY R La (LS

STATEMENT OF CLAIM: (1) the disicrpline (0 demorits) dassossod

Extra Gang 7860 Foreman S. A 8Sowa for alloeges violtation ol var-~ | .
tous Company rules as indicated in Mr. Po M, Dannell's leottor ol
Becember 4, L9877 was arbitrary, capricrous asmd unwarranted,

Tz The claimant’'s record shuall be leaved i the disclpline
vreferrod tooin Part (1), T -

FINDINGS:  this Publie Law Bouwrd No. 3338 trndn that the parties
herein are Jarrier and Employeo within the meaning of the Railway
lubor Act, as amended, and that this Board hus jurisdiction.

In thys dispute the claimanl was notitred to attend o tormal n-
ventigation in Los Angeles, Caliiuruia_un Novemboer 10, 1987 Lo __ -
determine the responsibility, if any, of fthe claimant concerning )
churges that during the week of October 11U, 1937 instructions which
he was given by his supcervisor to he comploted during his super=
visor's vacation were left unattended.

Pursunant to the investigation the cluimant was tound gurlty of
Lrresponsibility and was assesSed thirty demerit. for a violation
ot General gules A, B, D, and G6J0 ax indicated in Safcety, ladio
and General Rules tor All Employees, Form 7008, otlfective April,

1985, = | -
At the outset the Carrier introduced a transeript of the ¢laim---
ant’s personal record. The Union cohjected, but the Carrier overr-
quled the objection. ; - -

The Uricn also contender that the chorges worse not precise in nature
and thus 1n violation ot Agreement Rule T3T{ET. " The Unton alleges
thiat the Carrier failed to notity the cluiment which lnstruction:s

he was given that were not followed, and thus the lUnion was unable
to prepare a proper defense. - =

¥. &. wvakden, Track Supervisor at Los angoios, testrfi1ed that he
went oun vacation the week of October 19 and gave the claimant o
1ist of 1nstructions which he wantod dompleted in order while he
~as on his week's v.cation. He testificd that when he returned,
three of the items which he had instructed the elaimant to perform
h:ad not been completed. e testified that his instructions were
tioth written and verbal. o T —
The Carrier introduced a copy ot the written tostritctlons as Cul—
rirer's Exhibit €, Mr. Uakden testified thoat Item N 1 was Lo



pick up scraﬁ ties and garbage, and this task was not

Ho togtifiod that T+eam N D owaw bty ittt mi ol mavlro
O LS LAl A0 Lilad v NOe. o Was L0 L MaArgKoe

completed.
i and quarter
mile markers out, and this job was nol completed. He testified
that Item No. 5 was to bhroom No. 1 Track boetween yard switches, —

and this job was not completed,.

]
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Mr. Oakden also testified thul ITtem No, 6§ was tu work in Lhe Los -
Anpgeles Yard deoing clean up of ties, OTM, pancls; save rail on
panels and put the rail at Spence; stack OTM out of the way,; you
necd to talk to Lance George on Extension 2378 or regular mobile
about clean up and Rollie about where he wants the panels; this
needs to be done so NEOSHE can start their work, and such task was
not completed.

Mr. Oakden further testified that Item No. 7 stated that iif the
furepoing ivcms were complieted, the claimunt needod Lo go Lo Walnut.
and start huilding yard switches, and this task was not completed.

Mr. Oukden testified that regarding Item No. 5, brooming of No. 1
Track between yvard switches, none of that work was started. e
stated it might possibly take two days for the claimant's gangt to
complote that task.

Mr. Oakden testified that all the work he had directed the claimant
to have the gang perform could have been completed in the one weck _
hhe was away. He testified that the charges against the claimant
were tailure to pick up ties and trash, failure to install the mile
and quarter mile markers, and failure to broom the track.

The Union contends that the evidence establishes that the jobs that_
were assigned to the claimant were not left unattended but were par-
tially completed. On that basis the Union contends the evidence doeés

not sustain the charge.

The claimant testified that he did not complete everything on the
sheet which listed the assignments, but an honest attempt was made
to complete everything assigned. The claimant testified that he
laoft six ties ftor plowing snd stated they would be considered scrap?

The claimant testified that they attempted to perform the job of
putting up the mile and guarter mile markers, but they had impropor
posts and he declded to wait until they could get proper posts.  le
testitied that he contacted Mr. Rollie Woods on October 10 and ad- -
vised him what the problem was, and Mr. Woods told him to. hold off
until! they could get the right posts.

In regard to Item No. 5, regarding the brooming of the Track between
vards and switches, the claimant testified that he attempted to com=
plete that job but could not obtain a safe operutor for the ballast
reguiator. The claimant testified that in his judgment it would take
approximately one and one-half hours for an operator to properly
broom a track which was slightly over a mile long. He stated he was
only at the job site on vneday. He testified that he iastructed __
his assistant foreman regarding what needed to be done. =
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The claimant testificd that Jim Helfrich came by scveral times on

the 19th and commented that they were doing a lantastic job i the
vard. lle also stated that Mr. George came through 4 couple ol 7
times, and he liked the way things were goinyr in the yvard during
tho week of October 18 through Uctober 22, He stated that Mre.
Goorge's instructions would supercede Mr. vukden's since Mr,
George was the projset engineer.

In relerence to the instructions to regulate the ballast or broowm __
the ballast in Track No. 1, the claimant stated that he talked tou _
Mr. Mechie who advised: "Yes, we know 1L was suppuscd to be dono,
but there was Jjust no way to gel to it with the ovperators and the
machines we had to keep going." B )

Mr. Lance George, Manager of Special Projects, testified that the
Job ot picking up scrap ties and garbapge, identilicd as ltem No.o 1,
was not completed, and he saw some trash tayinpg around. He also
stated that Item No. 2, which directed that mile markers and quarter
nmile markers be put up, was not completod. He testified that the ™
claimant ealled him on the morning ol the LOUh and told bim he odid
nol have the guuarter or three-guarter sipns, but he had the hoalt =
s#1ns and the mile marker signs.,  le stated that he told clazmant |
to go ahead and put up the ones he had, and the c¢laimant advised
him he would do so, but such was not done.

Mr. George also testified that the brooming of No. | Track involved
only one-half mile. He stated that the claimant never came to him
and requested an additional operator or any assistance in completing
the job. Mr. George also stated that the gang attempted Lo do good

honest work that week in the yard but did not do engugh at the

industry.

Mr. George testified that the tampers and machines were sitting

out there because they didn't have a pump for fuel, and he and L.
Helfrich were out there at approximately 10:30, and the machines C
had been sitting all morning, and they were just standing around
and said they were out of fuel and didn't have a pump.

Mr. George admitted that Mr. Hellfrich did not scem Lo be dis- =
pleased with any of the work which had gone on during the weok. —

Hoe did say, however, that Mr. Helfirich did nol seoe the list of -
work which was assigned to the claimant. He_stated that the gang

did good honest work during that week eoxcept tor the lack aof

picking up the nine foot poles or letting someone know about that _
for the mile parker posts, and the fuel shourtage deal on the i
tampets. . _

Mr. R, A. Woodsz, Manapger of Track Maintenance, testilied that in
his jJjudgnient Items No. 1, 2, 4 and 5 should huve been completed
and JtLem No. 6 started. He further stated that the claimant was
responsible for having the necessary tuel.
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The entire transcript and all of the testimony of the witnesscor,

1ncluding the exhibits submitted by both parties, have beon carce-
fully studied and considered by the Board., Also all of the con-

tentions made by the Union have been considered.

P i true that the charge could and prolbuably should have been

more precise in sHetting forth the exuact wugsignments which wore

given to the claimant and were not performed. The word Y"unatteondod”
can be used a8 well as "conpleted.” However, the evidence fully
establishes that the claimant was well aware of what he was assigned
to do and what the Carrier contended he had left unattended. On
fthat basis the Board will not overrule the decision on the basis
that the charge was not preocise.

The Booard roecognizes and fully appreciates that the elaimnnt was -
very sincere 1n believing that he performoed the duties well and
kept the crew busy. However, the evidence is sufficient for the
C‘arricr Lo [ind the c¢laimant did not perform some of the dutics
which were assigned to him to he performed during that week., 'The
cvidonce is also satticioent for the Carvier to Find the claimant
could have had hig gang perlorm those dutines duaring the time
involveoed.

The Board further recognizes that some of the deviation was beyond
the ¢laimant's control, However, the evidence does estublish that
the claimant could have performed some of the higher priority dutioes
and should have had the gang complete those duties during the timc.
involved. After much deliberation it is the opinion of the Board
that the cvidence does not justify setting aside the decision of the
Carrier. -

AWARD : Claim denied.

. ,

January 29, 1988 : e s 1"‘ 7< ‘.
Preston J. Moore, Chairman
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