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STATEMENT OF CLAIM 

1. The Carrier violated the provisions of the 
current Agreement when it improperly remov&d~Mr. 
P. Ramirez' Foreman and Assistant Forema~n's 
seniority when Claimant's actions were based on the 
instructions Claimant received from the Carrier's 
officers. 

2. The Carrier shall~now~be required to restore 
Claimant's seniority iti the classes of Foreman and 
Assistant Forema~n and compensate Claimant for any wage 
loss suffered as a ~resu.lt of the above referred~to 
violation. 

The Claimant established seniority as-3 Trackman 

effective with his hiring date of June 26, 1978. On July 

27, 1981, he acquired seniority as an Assistant Foreman and 

Track Foreman. Ofi December 15, 1989, while working as Track- 

man, he was placed on force reduction and subsequently bumped 
I _ -- .I, 

into a Tr-ackman's position commencing December 27, 1989. -~~~ ~~' 
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As of January 1, 199G, Surfacing Gang SC-11 was being 

formed at Fort Worth. Pending completion of the bulletining 

period, an employee junior in Foreman seniority to the Claim- 

ant was placed Xn the SC-11 Foreman position.t When the road- 

master realized his error, he notified the Claimant that he 

was to fill the Foreman position on Surfacing Gang SC-11 as 

of January 4. The Claimant refused the placement, moving 

to another Foreman's position instead. Upon these events, 

the Carrier then determined that the Claimant had forfeited 

his Foreman seni_ority by failure to report as dir~ected~for 

the SC-11 Foreman position. 

The Carrier relies on Rules 12 (g).and 14~as the basis. 

for its de~termination. These Rules read in pertinent part 

as follows: 

Rule 12: 

Temporary Assignment (g): New positions and 
vacancies~~undergoing bulletining and assignment, 
also temporary~vacancies of~less than thirty (30) 
calendar days duration which are to be filled, shall 
be assigned in the follo~wing order: 

1. To the senior unassi~gned employe of ~the 
class whether'working in a lower class or fur- 
loughed ~account force reduction. 

2. To the senior employe awaiting promotion 
in accordance with the provisi~ons of Rule 10. 

3. By promotion of~the senior ~employe in the 
next lower class or classes in ac~cordance with the 
provisions: of Rule 10. 
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Rule 14 - Recall to Se~r=Fice_l 

When forces are increased, or vacancies 
occur, employes who have been cut off~~in-fo~kce 
reduction or forced to displace in a lowelr class, 
shall b& recalled to~seryice in the~ord~er of ~~ 
their seniority. 

Off in force reduction employes shalx be 
notifLed of their ,reca1_1toservice~ by personal 
contact or in writing at their last axdress of 
record and must report for servic&witbin fi-&teen 
(15) cal_endar days from the date notice o-f recall 
is received. 

Employes failing to respond to recall to service 
under the provisions of~~this ru_~l.sh_aJl~foffeit theif 
senior-L,y in the class to x@i~Gh recalled.~ 

-. 

Positions may be filled ~temporarily pending the 
return to service of a~recal~led.emplo~ye by the nearest ~- 
qualified employe holding seniority rights in the 
class available~ withovt delay to-t.he xork. 

The Board finds that the Carrier-bas,properly applied 

Rule 12 (g) in this instance. The SC-11 Foreman position 

was a temporary assignment, as defined by Rule~l2 (g). The 

Claimant wasithe-senior~unassigned employe of the [Foreman] 

class . . . working in a lower class", a?lthough for several 

days he was mistakenly not recognized as such. 

Rule 14, on which the~ca~rrier a_go relies, concerns 

principally "recall to servi-ce" of--employees cut off in force 

reduction, but it also cpyer_s_,employees "forced to displace 

in a lower classn. The Clatia~nt had. been, I'f.oyced "0 !isp,.lac,e!' 

on December 15, although he displaced flr~om one TrackDan position 



. 

I 

. 

PLB No. 4370 
Award No. 27 
Page 4 

to another. Whether t&e- forfeiture CII:- sen$ority referred~.~ .~ 7 

to in Rule 14 is applicable in this situation .iS ~open to 

question. 

Suffice it -to say ~that &he Claimant imp-r_oper.ly refused ~~ - 

to comply with the placement~on .Janu%ry 4, 1990, as required : 

by Rule 12 (g)!~ Adverse consequenceIs to his status there- 

after are of his own responsibility. Given~~al~~1 the circum- 

stances herein, however, the Board fiends that permanent loss 

of seniority~ rights is~not warranted, The Awar$~ will providers _ =~ - 

that the Claimant's seniority ri~ghts as Foreman and Assistant 

Foreman be restored ~to.their original c!aJe. There is, however, 

no basis for the granting of back pay. 

AWARD _ - - - -~~ 

Claim sustained to the~extent:provided in.the Findings. 

The Carrier iS directed to put this Award into effecf within. 

thirty (30) days of the date of this Award. 

HERBERT L: MARX, JR., Chairman and Neutral Member 
i 

NEW YORK, NY 

DATED: 


