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The cl' ~~-al of Lab= R.S. Nolan for alleged violation of 
RuleGmsummna&&withartjustardsufficientcauseard 
inviolatirmoftheplpeement (system File S-=353/= 87-03- 
17E). 

On ZJdqust 28, 1986, the claimit Mr. PaMy S. Nolan was Operating a 
pettibonespeedswirgwhi& & while urder his ?cespmsibility. 
Mr.Nolmwastakentoanareahcspitalforr&iealattmtian Khileat 
thehcspital,Mr.Nolan signedanaddmrimticn.stateaentfor~the 
aJ.l~aIlofurine 
abuse. on 

arrlblazdsalples~keu&forte&fordnlg 
Septmkrll,l986,theCarnxr%-zaivaslnoticeofthe~ 

?xsuJLs,whi&shcrwedpcaitiveforcalmabinoids. Aninvestigative 
lEdiTJwaSi3litiall~~&bytheQrrier for Sqtmbar l9th, hit 
3rEdE&ledto- 27thatMr.Nolan's ?xquest. Attheheariq,Mr. 
Nolan admitted that he had usedmrij- I'... a week or ttrp we&s . ..I' 
priortoAugust:28th (thedayoftheaazidmt). Hr.Nolankxtifiedthat 
hedidnotusemazij-duriqhurkcmAugst28th. 

Hr. Nolan was ~ymmfrcanloyrwTtwi.ththecan-ierfor 
violation of We G. Fol.lcwinghisdismissal,Mr.Nol~mlledinthe 
Ca.rri~~sEhployeaAssistaxeprcgram. Upn -fliL ccmpletionofthe 
prcqmm, his E.A.P. aunsfhr recarmerdedthatMr.Nolanb?xbxnedto 
savice with a prcbation perica. 

Tllecarri~contends thattheolaiininwmatteris~becausewhen 
., Mr< Nolan agreed to the E.A.P. ~ticnaxy ??ainshtemnt he also agreed 

toxaiveanyclaimresultirg frcQltheallqedviolationof RuleG. Cm 
thisthresholdissue...dcesthewaiversignedbyMr.NolanbarMe 
oetqmimtia from aFpalil%J the-olaim . . . wemstdecideinfavor~~f 
organizaticol. pleGmpnizationhastheri~tardthedutytopolicethe 
AgreementstowhichitisaFarty. ?heOqanizati~~assurethat 



i.lxYividualsettlemerrtsdoMt admselyaffe&mUectiverigfrts. It& 
mt sufficient that Mr. Nolandiscussed siqnkg th32kaiverwiththe 
o?zgaeation. me o?qabeion, as the wllective rep- tive, ilust 
retainthe~~ttoplrsuethematterifitbeli~~.Nolan'swaiver 
0fri&tsisinQ~meduties assccia~wiulfair~tiaTl 
requkethe~tiontoconsider~to-irdivictudlard 
aJ&ctiveintem&s. ThereisrnevickmeinthL3caseth.atthe 
Oqanizationact&inanarbitrasyorcapricicusordisr"toxy~ 
bydecidirgtogofo?mrdwiththeappal. 

wealsofi.nithattheilwestigative~wasinitially~~tobe 
heldwithinthetimlimitsspxifisdbyFziLe4CA. Althm&theaccident 
tookpl~0n~28th,theQrrierdidnotrecgivethetestresults ' 
report:-- lJ.th. mec2mier~lyac&dwiwithinthe 
fifteen (15) days, C?r&r&qonseptemterllth. 

weimstmaddressthecentral issue of this c3se . . . has the czl?zrier 
sustainedits tush of p?zoviqthatMr. Nolan violat&iIhile Gcnw 
28,1986? Theismecanke&statedevenxuxe~ . ..sixailda 
violation of Rile G (i.e., thatMr.Nolanwas~~i.nfl~of 
marijuana)bebasedsalely~theresultsofan~~~~?., .,. 

Inz-ei&iqadecisioninthismtter,we~theOrganizatian's 
corkerdon that the cZarpZ5ition of Rule G, in effect prior to l&r& 1, 
1986.Kdsheq~&t, Februasyl, 3387, shcuLdteus&. TheCa?xie?z 
~theccmFasi~ofIhileG~~~~.Nolanwasdis- 
ciplined. TheapplicahleRuleGstates: 

IIIIIZG 
'Ihe use of alcchclic beverages, iIIbdcants, narcatics 
marijuim3.orothwwntrollsi~ by owe- $Ibject: 
todLrtyorMeir pxses&morusewhileondutyorcnCcmpany 
prcperQisp2Zbited. 

alc&ml.ickeveracp,jntoxi&,~ 
,ccnbolled- or~cation~rxj~prexibed 

admzsely affect their alert- 
,-orsafety. 

Eviderreof~atuseinthismatterkclear~ Ifc.Nol.an.?c&x~dedged 
usingmazijuanaaway~theworlcplace,ardfollcxyin?thea~,his 
drqscreenwaspsitive forcamabhids, 152 mpmilliliw. 
'Ihel~eofRuleGstatesin~,"~l~~natreportfor 
dutylmiStheinfl~0f . . . marijuana . ..I' Mr. NolanwasDztan.q 
%zee, therefore, hewasun3e?ztheinfl~ ofaprchibitaddmg. 

Thedqreeofhpinmkfnxndnquseisdeb* lbyahcstof 
jzltem~factors,suchasrecencyofuse, P.-qmcyofuse,~on 
rates, etc. llleorganizatianarguE5thattheuriMlysistestsarerxJt 
capable of conSLatiqr@ysiolc&alardpycbol~ effectsof 
nmrijuarawithlevelsof t3rbatymetatnlites~inthetests. 
N~w,asl~asmarijuanaorits~~tesare~~the 
kcdy,theyareaTfscttthedelicai32relati~between eleb&naIKl 



rate 

DISSENT: See Attached. 



ORGANIZATION'S DISSENT TO CASE 31 OF 
PUBLIC LAW BOARD 4381 

The Organization respectfully but firmly dissents frcm the findings of 
this Board with respect to: 

., 

1. Time limits specified in Rule 40 of the Collective Bargaining 
Agreement. 

2. Definition of Rule G. 

1. It is undisputed that the date of the occurrence giving rise to the 
suspicion of violation of Rule G was August 28, 1986, with initial hearing 
scheduled for September 19, 1986. The fifteen (15) day time limit for the 
holding of a lies&g is clearly set forth in Rule 43 of the Collective 
Bargaining Agreement. The interpretation of this language has been considered 
on numerous occasions by arbitrarial forums. The parties must follow the time 
lines outlined in an agreement. The findings of this Board concerning these 
time limits seriously departs frcm numerous precedential awards between the 
parties. 

2. The findings of this Board concerning standards of proof of violation 
of Rule G again seriously depart frcm a series of precedential awards between 
these same parties. (SBA 925, Cases 22, 30 and 32, and BMwE-M(pC SBA 986, 
Case 32). These awards were set out in the Organization's s&mission to this 
Board which have held that the Carrier has the burden of proof of showing that ~ 
the residue or .substance found in urinalysis testing was influenci 

--K-m-z% ~- employee's behamor at the time of the probable cause whit 
urinalysis test. The record of investigation establishes that the Claimant 
exhibited no behavior which would indicate he was under the influence of 
marijuana on the date of the incident. We submit that this award is in error 
because of this Board's findings relative to scientific and medical theory 
wherein it suggests "As long as marijuana or its metabolites are present in 
the body, they are affecting the delicate relationships between the brain and 
muscles.. .'I. This award is seriously erred wherein the Board suggests that 
"Scientific evidence has conclusively established that the impairments 
produced by drugs linger long after the acute phase has passed." Clearly 
there is no evidence of record or for that matter scientific or medical 
evidence to support this Board's finding that same has been "conclusively 
established". 
earlier 

Instead, under the line of precedential awards mentioned 

"residu&" 
the Carrier is required to demonstrate-not only the presence of 

but that such "residue" had scme influence on the employee's 
behavior. The Carrier's testing policy and procedures are specifically 
designed to produce evidence to meet this standard of proof established by 
precedential prior arbitrarial forums. 

For the above cited reasons,. the Organization respectfully submits this 
award departs radically from arbitrarial precedents between the parties and 
the reasoning applied in the award is faulty. Therefore, I dissent. 

/ Bruce G. Glover . 
Organization Member . 


