FURLIC IAW BCARD No. 4381l: Cases Nos. 41 and 42

BROTHERHOCOD OF MAINTENANCE OF WAY EMPLOYEES

AND

BURIINGICN NORTHERN RATIROAD CCMPANY

STATEMENT COF THE CIATM

1. The dismissal of R. L. Sorkness armd D. E. Cook for alleged
violation of Rule No. 1 of the Burlingten Northern Safety Book
and Rule 40 of the Rules of the Maintenance of Way was ar-
bitrary, uwarranted, without just and sufficient cause on the
basis of urproven charges ard in viclation of the
(System Files B-Y~343/LMWB 87-05-04 ard B-Y~342/[MWB 87-05-05).

2. The Claimants shall be reinstated with senicrity unimpaired,
their records shall be cleared of the charges leveled agrinst
them and they shall be campensated for all wage less suffered,
credited for vacation purposes and afforded all cther rights
ard benefits denied them as a result of their dismissal.

FINDINGS OF THE EQARD

On the morning of January 6, 1987, the Claimants, Mr. David E. Cock and
Mr. Rardy L. Sorkness used a Hi-rail vehicle to travel to inspect a
bridge. The vehicle, driven by Mr. Cock, was struck an the main track by
Train 7021 at 9:44 A.M. The vehicle was damaged and the Claimants were
injured. Prior to their departure, Mr. Cock had dbtained a train lineup
frem agent operator Ms. Rathy L. Weaver., The lineup showed that Train
7021 was scheduled to leave Glerdive, Montana at 6:45 A.M. In response
to an inquiry from Mr. Cock as to the location of the train, Ms. Weaver
wrote "called 0945" near the entry for Train 7021. Mr. Cock interpreted
the "called 0945" to mean that Train 7021 left Glendive at 0945 rather
than at 0645. Ms. Weaver intended "called 0945" to mean that Train 7021
was to be called at Forsyth, Montana at 0945. Based upan their inter-
pretation of the "called 0945" entry, the Claimants believed they had
sutficient time to inspect the bridge before the arrival of Train 7021.

A mumber of procedural issues have been raised by the Organization.
First, we find that the notice of investigation was sufficiently specific
astotheddargestopemltthedalmantsarﬁthelrrepresantatwesto
prepare defenses. There is no indication in the record that the
Claimants were prejudiced by the form or the content of the notice.

Secard, the conterticon that the Carrier prejudged the case is not
substantlatedbytherecord 'Iheengn&ee.rof‘l‘ram7021msprope_ly1n
atterxianceatthehear:n;asamtna‘ssratherthanasapr:nnpal A
sepamtemvestlgatlonforthettamcrew,asprcvmafor\mderthelr

collective bargaining agreement, was right and proper. additicnally, we
fird no impreper contact between the investigating officer and a witness,
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Mr. William Dahlin. There is no evidence in the record that the invest-
igating officer had prejudged this matter. Finally, we find no element
of prejudgment in the Carrier’s decisicn to have only the Claimants, and
not the train crew, submit to a urinalysis. The Claimants, not the train
crew, were imprcperly on the track at the lecation of the collision.
Moreover, at no time prior to or during the hearing did the Claimants
canternd that the train crew acted improperly.

Mcvirgtothemeritsofthismatter,ur.cogkstmldhavecmrtactedthe
train dispatcher before ccoupying the main line track. There is no
dispute that the Claimants did not follow a procedure they knew they were
requuedtofollcw. Ms. Weave.rwasmerrcrmprcnd.ugtrammvement
information without permission from the dispatcher (misconduct for which
she was subsequently disciplined). Nevertheless, Ms. Weaver’s misconduct
does not relieve the Claimants of responsibility for their own
misconduct, Having impreperly chbtained train movement informaticn, the
Claimants assumed they understocd the meaning of "called 0945" without
further clarificaticn. This failure to follow standard procedure and the
erranecus interpretaticn of the cryptic "called 0945" resulted in tragic
consequences for Mr. Cook and Mr. Sorkness. There is substantial
“evidence in the record from which to ¢conclude that the Claimants violated
Rule No. 1 of the Burlingten Northern Safety Bocok and Rule 40 of the
Rules of Maintenance of Way.

Mr. Sorimess and Mr. Cook have eighteen (18) and sixteen (16) years of
service with the Carrier. Upcn consideration of the record of this case
ard the Claimant’s years of service, we believe that discipline has
served its puopose. Therefore, Mr. Sorkness ard Mr, Cock should be
retinned to employment with the Carrier, withocut back pay It with their
service restored.

AWARD

Mr. Scorkness ard Mr. Cook shall be returned to employment with the
Carrier, without back pay but with their service restored.
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