HJE[TC TAW BOARD No. 438l: Case No. 5

BROTHEREOOD OF MAINTENANCE OF WAY EMPLOYEES

v.

1. The thirty (30) days suspension imposed wpon Machine
Operator R. T. Ruiz for alleged "... viclation of
Burlington Northern Railrcad Company General ard
Safety Rules (Nos. 62, 65 amd 81} on June 7, 1985,
when you failed to stop your machine which resulted
in the collision, ***%, yas arbitrary, wwarranted
ard on the basis of unproven charges (System File
REG-SP-131/AMWB 85-12-30A).

2. The Claimant’s Graup 3 Machine Operator seniority
date shall be restored, his record shall be cleared
of the charges leveled against him and he shall be
campensated for all wage losg suffered.

FINDTNGS

At approximately 2:45 p.m. on Friday, June 7, 1985, a collision
occurred between a tamper operated by Mr. Robert T. Ruiz and a stopped
tie inmjector. The accident occurred in the middle of a blind curve, the
down grade of the track was 2.2%, and the weather caditions included
occasional rain. Mr. Ruiz was moving with two (2) heavily loaded push
cars. As a result of the collisjon, there was damage to the equipment
ard injury to several persons who were riding with Mr. Ruiz. Subsegquent
to an irvestigative hearing, Mr. Ruiz was disciplined with a thirty (30)
days suspension for allegedly cperating his machine in an unsafe mamner.

The Organization has raised a muber of issues in its appeal of the
claim. First, the record clearly indicated that Mr. Ruiz was aware of
the charges against him, and he and the Organization prepared a substan—
tial defense. Second, there is nothing in the record that indicates that
the investigating officer’s duties deprived Mr. R1iz a fair and impartial
hearing. Third, there is no evidence that Mr. Ruiz was treated in a
collision. In summary, we find that Mr. Ruiz was provided a fair and

Moving to the merits of this case, the Carrier has not established
by substantial evidence the charges of negligence. Moreover, there is
nothing in the record that would support a conclusion that poor judgement
or unsafe cperating practices cn the part of Mr. Ruiz caused the acci-
dent. Certainly, rurming the machine without an operative windshield
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wiper was uwise, but there is nothing in the record that indicates that
this condition contributed to the oollision.

The Carrier has not cawincingly established that Mr. Ruiz was
traveling at an unsafe speed (urder very adverse conditions). Mr. Ruiz
had no reason to know that the tie imjector had stopped ahead of him.
Moreover, the tie injector was parked in the middle of a blind curve. No
flagman had been posted to signal that the tie injector was stopped.
Even at the reduced speed Mr. Ruiz was moving, there was insufficient
distance for the machine to stop without hitting the tie injector. The
weather, the grade and the heavily loaded machine sustained the forward
momeritum. There is no evidence that the braking system was functioning
inadequately or that Mr. Ruiz failed to brake as soon as possible.

Mr, Ruiz is not gquilty of negligence nor did he operate the tamper
in an unsafe manner to cause the collision.

AFARD

The Claim is sustained. Mr. Ruiz’s senicrity date shall be

restored; his record shall be cleared of the charges leveled

against him; and Mr. Ruiz shall ke campensated for all wages -
lost as a result of the disciplinary suspension.
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