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AWARD NO. 36 
CASE NO. 36 

PUBLIC LAW BOARD NO. 4482 

pk!TT*ES 1 
BROTHERHOODOFMAINTENANCEOF WAY EMPLOYES 

DISPUTE 1 BURUNGTONNORTHERNRMLROADCO~IPANY 

1. The Carrier violated the Agrcemcnt when it ass’ cd outside forces 
(Osmose WoodPrcserh 
Bridge Nos. 495.00 and 4 
beginning on S 

T 
tcmber 28,1987 through October 3,1987 

(System File C- 8-ClOO-8DMWA 88-1.29B). 

2. AS a consequence of the afore-stated violation, B&B Foreman D. 
Johnson, First Class Mechanics S. T. Bennett and B. N. Weltc and 
Truck Driver S. L. Bickford shall each bc allowed one hundred 
twenty-five (12.5) hours of pay at their respective straight time 
rares. 

OF Ba9Bp 

This dispute concerns the contracting out of certain bridge repair work. Because 

of the devclopmcnt of the facts through the exchange of correspondence between the 

psrties, those relevant portions of the on-property handling am set forth below. 

By letter of August 19, 1987 the Carrier informed the Organization’s General 

Chairman that: 

For you information WC 11'2 going to contact in-place rep&s to the concrete 
subrtmturc of two bridges on the Alliance 8th and 9th Subdivision. 

Similar repairs also may be done on three bridges on the 1st and 3rd 
Subdivisions panding cvdu&.m of inrpectiom rhawf. This work requires 
experience. expdse snd UK OF s@sl equipttmc end mafedcIs which 
Burlington Northern RaiIroad doer not have. It involves use of epoxy marerials 
and Injation a&umnt pepurly used by mined prrcmcl to obtain eFFativr 
repairs to the subsauctwe compmonn Of ou?btidgCS. -- 

Work will start on the 8th Subdivision September 14.1987. 

By Ietrcr of August 21,1987 the Organization rcqucsted a confcnncc and asserted 

that: 
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Employa rcpresmud by the Bmtbcrhocd of Maintmaue of Way Employu 
have skills needed m pesform this work and the quip-r is available. 

By IcUer of December 30, 1987 the Canicr stated: 

I . . 

The work in qucstiar done by Osmose Company on Bridge 49S.Kl and 496.00 
was. a process called epoxy injstion, whae they injex epoxy undar pressure 
into cracks in concrete bridge members. (usually caps or piera), u) seaI the 
cracks and weld tie concrete together. This is a process developed by Osmose 
nd many of their prexdures and formulas are trdc seams. 

The last time my wxk of this type tquimd Osnmsc epoxy injadon on the 
Allimcc Division was in 1978 when they injected the piers on Bridge 74.43 at 
Sidney, Nebraska. 

It would hardly pay us to invest in the equipment and uainii m for this 
type of work cons&ring the few timer we need this ti &me. 

* . . 

By letter of January 29.1988 the Organization reapondcdz 

l . l 

The work performed on these btidger can only be construed as maintenance to a 
bridge structure which is clearly defined in the Note to Rule JS as work 
customarily perfenocd by maintenance of way mnployu. Maintenance of Way 
Bric@c and Building Department employes have puformed th.e typ of work 
involved herein on nunx?ous accprions on other Senioriy Districts on the 
Former C.B.&Q. pardon of the Burlington Northern Railmad Company. 

A conf- was held on this conmrnplatcd work cm August 26.1987. At this 
cmferenca the Carrier repreacntadves ware informed that the mate&l and 
equipment is available through suppiii and vendon. Therefore, mainranance 
of vlay employa could perform thd work without the use of ccexr~mr 
cmployes. Ooe such supplier is Abatm at 141 Cenm Drive, Gilberta, IlUnois. 
suburb of Chicago. This supplier can supply rU types of epoxy for concrete 
repair. ti equipment ne&d to perform this type of repair can be procured 
thou various quipmmt mntal companies such as Auto Engine&g in Chicago, 
Illinois and Lilly Engineering. also in Chicago, Illinois. These equipment 
vendors can supply quipmcnt to perform both epoxy repa& and shot wncretc 
equipment. In addition, Paragon Consauction Company, Inc., St. Paul, 
Minnesota, can supply all mabxial, equipment and technology to have this work 
*formed by Bridge and Building faces. All of this information was presented 
to the Cmia at cmfemncc on thi issue. 

l t l 

The Clajmcntc. aad all Bridge and Building forces, are very biowIed~eablc of 
how to puform this work and this type of work has km part of the training 
program for tfie B&B su~arvisors and foremen at Kansas City, Missouri fw 
quite some time. I must further point out that the Carrier has an obligation to 
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aain its empIoyea in new tahndogy and ha the capability d doing ao a its 
facilities in Kansas City. This wak could easily be expmdal into that ptogwn. 

L I . * 

By letter of March 4, 1988 the Carrier tools the position that it did not violate the 

Agreement, particularly the Note to Rule 55 and Appendix Y, because the work involved 

wets not exclusively pafomxd by the employeer. By letter of August 24,1988 the 

Can-k further took the position thatz 

. . . mhis work has been petformed far several ycan by contt~tca spaWiring 
in this type of work tith no claim front your Organization. Buttington Nathan 
Railroad supervision and employas do napo~sess the expertise or expaiencc 
tequimd to dntamhtc the cxtatt of the aacldnp, condition of the conaetc and 
other fscts n&asuy for developing requital work prcc8dums. 

As cvi&nced by the attached copy of limmmm from Osmou Company, theii 
ccchniciatls pufmn locmdiIlg, probmg. mcraurhlg &nd (CII ccuing to &tamim 
the extmt of danage and repaim rquhed. After cleating. the injadcm epoxy 
maceriiJ is then fonnutnmd from P number of vaiahlec in&ding sack 
chautain’sdcs. ambient to mprpcuces md mcdulur nquimmena. Their 
famulntions M hydrophilic with vaiabk viscositia to allow full depth 
pcneuation, rcpardleu of crack size. 

e 

You furnished succmm~~ whae five B&B employees had limited exgetience 
wim epoxy on the ChicagoDivision. Howeva, you have furnished no evidence 
that our employem. mom aspsciniiy rhe chdmmu, have my upaienu in 
evaluadng or mahg mpain nearsay fa coaccting imemal rtntaural ask.5 
in cmcrece using an injection mxhod a &vclopDd and paCrooned by Osmtxe 
Company on Burlington Nadtnrn bridge8 since 1Wg. Attached m copies of 
contc~ts dating brck to 1978 as ex~lpla of work getfm by Oanosc 
Company in the past widt no objation iiom you Crg&zation. 

By letter of September 19, 1988 the Organization responded stating: 

l * . 

. . . [Tlhen mat leas1 two (2) compania that supply the material needed besides 
Osmose. Thesa are Abamm, Inc. and Pangat Conrtructots, Inc. The 
corrcsputdence tmm these IWO companies show that n special expertise is 
nquimd to use these products. The Puagon Company, in addition. also states 
they have supcr+sion available to lnstruc~ and terh our B&B employcs how to 
dothis work. 

We also provided a lost of companies that runt the newray cquipmenr needed 
to perform the epoxy injection and alter procedtua that Osmose is cuaatdy 
doing. The equipment availability linksd widt the pmdua rvrllability from rhc 
two Q) companie8 pvioudy liskd pwkk the clnisr with the capacity to 
ptform thii work unda Appendix Y of our Agcamcnt. . . . . 

Also. we provided I staumont signed by sevcnl ~mbas of Ihe B&B cmw 
mting cht they have ban involved in all steps of the operation of the epoxy 

L 
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injection with tha Osmose Company at sevual IccatiotU. 

l . l 

In acklhlcm, I must bring to your attmdon that on tbc YaRowatnnc Division the 
Cania’s owl employas alrdy are perfomling this wok 

. l . 

In the statement of March 24,1987 r&r& to in the Grgattixatitrrt’s letter of 

September 19,1988, five employees stat& . 

I/We the undersigned have worked with the Osmnse company, while engaged in 
Ihe pumping of epoxy into bridge piers on the Chicago division of the Chicago 
region on the founh subdivision. 

The following locations wete completed by the Osmose company, and the 
district B+B forces. The Wisconsin River bridge, locrted south ofMe Du 
Chien Wi., and the ChippewaRivet bridge, located southof &pin Wi 

On both of these pmjau I/WE -awe involvd in lil step4 of tlw owrdl 
operation. asida form the quality conaol poetion of the wok 

There was no spaId mining or tcoh htvolved, ad WC wan quite capable of 
hmdling all pats of the operation. 

The employer iiunished by Osmose were not professional in any way, in fact 
mat help, odtcr thsn the suprvison. were studenu who worked patt time in the 
S”mmcr monlhs. 

A November 4,198s letter from Assistant Getteral Chainnan-Secretary Treasurer 

G. A. Holder stxtad: 

r 

L 

Referring to the Osh-me Isicl Coittnctcss at TraapuLuu. Wisconsin on Et. 
319.89. 

The process that I obsuvad which wsa ccorrrtad out by tha Osh-mae was the 
sane the District B&B Gang did to the bridge at Ja&sonville, Rlinois. This 
being the old concrete was bused off the piers down (0 good conotete, holes 
were then drilkd at an angle for chc m-t&s. The only apoxy injection I seen 
chnl could have ken used was tubes of epoxy that was mixed with a drill then 
used with a cauihing gun to inject into the holes. Tbis was in oni6 to hold the 
ratxla which was used to hold the new faceing on the pien that was somewhere 
from at least 4” of new facing up to at much as 12”. It was then formal and new 
cwaew wss pamd. 

The bridge at Jacksonville, Illinois whiih was reconsrmcmd by the District B&B 
Gang, consisted of work that in&&d busting away the old scale ofconcmta 
down to the gaxt drilied holes at angias for the msods. injected an ag~xy. which 
was bought by the B.N. from Osh-mos+ mixing it with adrill andinJecling it 
into the holes with a caulking gun to hold the tucds which hold the new IacIng 
on Ihe pim with approximataiy 6 to 8 inches of new conurete, then set the fmms 
and pared wnaem. 
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ArfaprIwuld#tthPswpcnothinpdonebyOrh-moulhrtwunotdancby 
the B&B Ganng wtun they ncousttuctod tha bridge in Jacksoutile, Illinois. 

The Carrier rcspondcd by letter of December 5.1988: 

’ 

l . l 

In some inrtmea we havr utilized B&B fomsr to paionu sorue bridge rapairs 
in the past By the sun token. as evidenced by copies ofcouu~~ supplied to 
you dating bsck to 1978. the Gsmcse Campu~y hu roudnely applied their 
injection methcd to repair bridges gn this prcputy also. 

l l l 

The Organization raspondad by letter of December 28,198s referring to an 

understanding reached on the Yellowscone Division (dated May 3, 1988) wherein, 

without prejudice to existing claims, the Carrier agreed to work the B&B crews with the 

Osmose crews for 1988; the B&B employees would perform certain work under Osmose 

supervision: and Osmose would have a maximum of three employees performing work 

associated with epoxy injection and grouting. 

The Carrier respond4 by letter of January 3,1989 reiterating that the work has 

continuously been contractad out as far back,as 1978 on the former CB&Q territory 

system-wide. In a letter of March 6, 1989, the Carrier set forth reasons why the epoxy 

cartridge techniques used by Aban-on, Inc. (previously rcfurcd to by the Organization) 

would work for minor concrete repairs such as basement wall cracks but would not, in the 

Carrier’s opinion, work on concrete bridge structures. The Cania further supplied a 

printout obtained from Osmose showing the number of instances of bridge repair work it 

performed on the Chicago, Nebraska, Colorado and Yellowstone Divisions. That listing 

shows that on varying dates, mostly between 1978 and 1988, approximately 142 bridges 

were repaired by Osmose. 

Recently, in PLB 4768. Award 10 that Board held in a simiIar dispute arising on 

the Ycllowstone Division: 

As d&cusscd in ocher Awards oftbis Bosid, NODS 10 Rule 55 is 
ap#icablc ooly to work “customally pcrionned by ~11pl0y~ ducribod 
herein”. Even where this threshold condition is mat, such weak mry be 
contracted 10 outside coneems under speial situations listed thmin, provided 
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In thI instate, it ir &a Catriar’s p&ion chat the pmicular bridge 
work herein tquimd epoxy structuraI tapair. a technique which haa not box 
employed by Canier cmployaas as pstt of their customary dury and which. mom 
significantly. hy b&n patfornud by tha Osmosa Company on dte Carrier’s 
property since 1976. While the Orgauiauiat offarud tvidtnce tbu C&r 
employees have pdod similu work an&or tbst the work is not P complex 
as the Carder would dasuibc it, the frt remaim thst tbc Or@zaticn has not 
demonstrated tbar the ~QC of work involv&l hae has b&n “customarily 
paformed” by Curia employacr. 

The Board need uot review uther subsidiary sspects of this dispute 
where the undttlying rest of customsty paformsasc is not met This mnchirlon 
does nc% of course. diminish the Organization’s right, u referenced by the cited 
Rules. IO bridge repair work in gaap1. Indaad, sonx upccls of the wcsk hare 
undtr review may well have come within tha pammaen of such wak. There is. 
however. insufficient supprb in this instance, for a finding that &a rpoxy rapair 
work could have ban assigned effkiently on a piece-meal bash between Carrier 
forces and chose of rJtc outside conccm. The suicturas of Note to Rule SS are 
not applicable wham a showing of cmtomaty pxfotmanca of the wotk I$ not 
clearly demcd3suated. 

The conclusion reached in PLB 4768, Award 10 is not palpably erroneous and is 

equally applicable to the similar dispute in this case. The above-quoted correspondence, 

while showing that there is a signi&nt difference of opinion as to whether the Carrier’s 

employees could perform the spxific work performed by Osmose through rhe obtaining 

‘- 

L 
of equipment and supplies from outside sources, does show that for a substantial period 

of time prior to this dispute Osmose has been performing the disputed type of bridge 

repair work involved in this case. Indeed, the record satisfactorily establishes that prior to 

the raising of this dispute and the dispute resolved by Award 10, the Carrier has 

contracted out fhis type of work for a number of years on its various divisions without 

objection. 

Under the Note to Rule 55, the “customarily performed” requirement is a 

threshold showing and, because this is a contract claim, that showing must be made by 

the Organization. Although that language dots not quate with “exclusively performed” 

(see Award 20 of this Board), the kind of showing made by the Organization in this case 

does not reach the level required by the Note to Rule 55. As found in Award 10, based 

upon the record before us we cannot say that the Organization has demonstrated that the 
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employees have “customarily perfonncd” the qxxific disputed work as is its burden 

i under the NOW to Rule 55. We shall therefore deny the claim. 

In light of the disposition of this matter, the Carricr’o other arguments need not be 

addrcsscd. 

Claim dcnicd. 

Chicago, Illinois 

Dated: 

S Swanson . . 
Organization Member 


