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AWARD NO. 37 
CASE NO. 37 

PUBLIC LAW BOARD NO. 4402 

L 

PARTIES ) BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYER 

DTk?P”TE !, BURLINGTON NORTHERN RAILROAD COMPANY 

1. The Csrrier violated the Amment when it assigned former St. 
Louis and San Francisco Railway Maintenance of Way em 
to construct ten (10) @ack panels for placement in the ‘C’ 

loyes 
s ards in 

North Kansas City, Missouri on Seniority District W (System File 
C-88-SOQl-3/EMwE 88-2-17). 

2. Because of the aforesaid violation, Foreman J. W. Stewart, Group 
3 Machine Operator J. B. Huxtable, Truck Driver J. M. Stewart 
and Laborer F. P. Garcia shalt be allowed thirteen (13) hours and 
twenty (20) minutes pay at their respective rates. 

This dispute concerns the Carrier’s ysc of pm-rsecmbled rail panels that were 

assembled by employees represented by the Organization but who were not covered by 

the specific Agreement covering Claimants. 

The initial claim in this matter dated November 27, 1987 stated as follows: 

On October 21,2& sad 23,1987 prr-wetnbbd panels wrn inrtalIcd in 
“c’ Yards in Nonh Kansas City, hfiswui. T~CJC panels were MX Prscmbled in 
disaicr 4 or by disaict4 employcs. This work bat bsa! done by distict 4 
employer and ia basic track work, which rmlru it paat practice. 

It was qmcd chc 6 panels were built I day by 4 Ftisco Fcdcmticm 
Employta whom arc not covered by this agmemcnr 

It is my paition thacnAa 1.23,s. 6,SS, aS.70.78, ud Appendix Y 
were vioIatcd but not limited dmnz 10. 

since the caKiarmade no Utempt to discuss this conmcring out U 
required by them in Appendix Y, I tquest that dtc clrimano be paid . . . . 

The Carrier responded by letter of January lS, 1988 that: 
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saving for OpeIaliOn af the tin%% The canior has built 
Springfield and Laurel for use cn Nor&an tenitaies P 

rrmls of trek P borh 
or yenrs wvithout claim. 

L 
On February 17.1988 the Organization responded: 

. . . Meimmence of way frxccd on chs fama CB&Q poarion of the Burlington 
Northern have built pan& for pn md the work has cusromatily b&a 
performed by District 4 employcs for ias~Uadon in N~rfh Kansas City. 

By letter of December 9,X988 the Carrier stated: 

. . [Ylou hew been furnished copies ofrequisidau covaing over200 panels 
that have ban ship@ to forma CB&Q renitory between 1983 end 1985 from 
the Springfield Panel Plent. In add&n, them have probably been cwn mcoz 
panels shipped to f- CB&Q territory owr the yeara from the Laurel Panel 
Planr lhan thex hew been from Springfield. 

. c . 

Attached arc several mire c&es of fquisitiunr as proot that the pn-assembled 
panels have been used for wrious types of apck ccaruucfion for seven1 years. 
Such panels hew been installed by Maintenance of Way employeea with no 
objection until the instent claims. 

L 

The Springfield Panel Plant hu ship@ mat then l.Mx) pan& of sack to 
former CB&Q, NP and ON acrrkcuics since 1981 fez use in uack consuuction. 
. . . . 

The Organization responded on December 21.1988: 

Rule 6 is vay clear and understndebls in thu the pmpny is divided into 
seniority dLrnicts and for work co be paform& on one senioriy diarricr by 
employer from another seniority disnict is In fact a&r violetion of that Rule 
and that is exacdy what has happened in the cases refured to here. Employes 
from the f- Frisco caubunod uack dut YILf imulled 01 Mstricc a4 Of cbe 
former CB&Q, a very c&Rule violui~n. 

First, as the Organization ultimately recognizes, this is not a contracting out 

dispute. This is a dispute concerning the failure to assign certain work to Claimants but 

instead assigning that work to other similar clbses of employees represented by the 

Organization, albeit technically under a separate agreement 

The Note ro Rule 55 only governs [emphasis added]: 

. the ~macring of cmmction, maintenance or rcplir work, of dismantling 
work customarily pdmned by employer in Ihe Maintenance of Way and 
Svucrures Department . . . [which] may be lnm conuacmrs and be perfOrmed by 
contracIors’ forcer. 
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The Carrier’s action was not a “contracting” of work, nor was the work “let to 

L contractors’*. See c-8.. SBA 570, Award 62: 

The Bawd this “kkcmscting” is usually concdvd of as the Csrrier rmding 
work to be periomwd by a wntractcr in rstsm fa p~ynxnt of IMIK(py 
considaration. This is not the instant use. Tbc tucad dcss not raved that tbe 
Carder was sending diesel units ID be rspsimd snd maiutdned OT iarpctsd for 
which it war paid a monetary ccn:idmtion TV tbc ccatmcmr in lieu of doing the 
repair and inspection worL itaclf. 

No outside entity was involved in the construction of the panels for monetary 

consideration. The Carrier’s forces performed the work in dispute. Were this argument 

to prevail, then every dispute conce.ming work assignments to different classifications or 

crafts could be characterized as a contracting out dispute governed by the Note to Rule 55 

and Appendix Y. Without clearer guidance from the Agreement that such a result was 

intended by the parties, we must mject the Organization’s contracting out argument 

L 

Second, aside from the arguments covered by the above discussion, in its 

Submission the Organization also relies upon Rules 1,2,5 and 6. The basic thrust of the 

Organization’s position is that the if the panels at issue were going to be used in District 

4, those panels had to be assembled by District 4 employees and not by Maintenance of 

Way employees in different districts or covered by a separate agmcment. WC find no 

support for that kind of argument in the cited rules. 

Given the approach taken by the Organization in its arguments, the analysis must 

look at the dispute as the assignment of work to employees in another cratt covered by 

another agreement from that governing Claimants. It is well-estabhshcd that the Scope 

Rule of the Agreement is general. While we have agreed with the Organization in other 

awards of this Board that in contracting out disputes the principle of exclusivity is not 

applicable, to succeed with this type of work assignment claim which we have found not 

to be a contracting out dispute, under such a general rule it is well-established that the 

principle of exclusivity applies and the Organization must themfon demonstrate that its 

members perform the work exclusively on a system wide basis. Specifically, that means 

that the Organization must show that in each instance panels that am used in a certain 



.B 4402. Award 37 
Page 4 

district have been constructed in that diseict, here, District 4. 

L The Organization has not met that burden in this case. The Ctier’s evidence 

more than adequately shows that for years panels have been constructed in districts other 

than the one in which the panels were ultimately installed. Spocitically, the Carrier has 

demonstrated that Maintenance of Way Employees in the Springfield Panel Plant (the 

former Frisco) consttucted panels that have been shipped to and installed in the former 

CB&Q territory (covered by the present Dist+t 4). 

The claim must therefon be denied. 

Claim denied. 

L E J Kallinen 
&-r&r Member 

.- 
S Swanson . * 

Organization Member 

Chicago, Illinois 

D&23: 


