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AWARD NO. 38 
CASE NO. 38 

PUBLIC LAW BOARD NO. 4402 

PARTIES ) BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES 

DTSDpUTE 1 BURLINGTON NORTHERN RAILROAD COMPANY 

The Agreement was violated when the Canier assigned outside 
forces to perform ditch cleanin 

fi 
work on the track east of 

Sheridan, Wyoming, on the Ye owstone Division, on Ma 
IJ 

19,20 
and 21.1988 (System File C-88-Cl(x)-69MWA 88-10-I E). 

The Agreement was violated when the Carrier assigned outside 
forces to 

t!? 
orm ditch cleaning work starting at the tunnels 

between uemscy and Casper, Wyomin be innin on May 24, 
1988 and continuing (System File C-88- E &68&~88-io- 1 
18F). 

As a consequence of the violation nfund to in Part 1 herwE 

‘*.._ the two senior furloughed employees should be allowed a total 
of 16 hours stmight time and 17 hours overtime at the foreman’s 
rata of pay. The next two senior furloughed employees should be 
paid the same amount of time at the group 3 rata of pay, with the 
two junior furloughed employees from the to 
furlough on May 19.20, and 21,198g to he at 

six that were on 
owed the same 

hours of pay at the laborers rate of pay. ***‘I 

As a consequence of the violation referred to in 
hereof, Foreman A. J. Stangland and Group 2 Machine 
T. L. Anderson, R. D. Andrcws, J. W. Bates, K. 0. Davis and G. L. 
Witt shall each: 

“... be paid at their respective rates of pay for all time lost horn 
May 24, 1988 until this violation no longer exists.” 

This dispute involves the contracting out of certain ditching work. 

By letter of I)ecembcr 21,1987 the Carrier advised various General Chairmen: 

As information the Carrier plms (d uliliz.e a high poduction ditching ma&in 
x~oss the ryrum starting appmxirmmly Jmuary 4.1988 an tha Pwlrnd 
Division, Ssnale Region. This whine was manufactured by Loran 

-. 

M(aincenance of Way. Inc. and is a specialiied piece of aquipmmt which is 

-- 
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ome-3, opmra~d and maintained by Loram, The ditcher will be manasd by tJuue 
Lam-o penonm?l. and al1 flsgpiug, supavision, sad other work to support the 
ditching will be sccomplished by BNRR people. BNRR intends to entar into a 
strGcc cc~uuact with I&am for this machine beyond 1988 and into 1991. since 
muhi-year service conuac~~ q~esenr subrwtial savings in nte saucture~. 

The ditching progmm is intcadsd 10 uurect drsinsge problems which currently 
exist on BNRR righr of way. This mschinc wilt be passad from Region co 
Region and udlized at locations as dcenninad by chc tlve individual Regions 
based an need and requiremenu. 

l * * 

By letter of February 12,1988 the Carrier provided the Organization with a 

tentative schedule for the ditching work to be perfmcd by Loram. 

Conference between the parties did not resolve the &ganization’s protest over the 

Carrier’s use of the Loram to the satisfaction of the Organization. This claim followed 

concerning the use of that outside contractor on certain portions of the Yellowstone 

Division during May 1988. 

As found in earlier awards of this Board, the Organization need not demonstrate 

that the involved employees exclusively perform4 the disputed work. See. e.g., Award 

20 of this Board. L The threshold question under the Note to Rule 55 is whether the 

employees “customarily perfomud” the work at issue. The record demonstrates that 

ditching work has been customarily performed by the employees. 

The question’in this case, then, is whether or not this customarily performed work 

can be contracted out because of “specia.l equipment not owned by the Company” as 

provided in the Note to Rule 55. The Carrier advised the Organization by letter of 

August 22, 1988 that: 

The machinery required IO pcrfmn hii work is TIM owned by the curia and is 
not wailalAe to Ihe Carrier for operation by CanSor foncr. The com$a~~y 
providing this servic+ Loram Msintmsuce of Way Inc.. will not lesss this 
equipaunt tc the carrier without their own opcramrs. llrey want to operata this 
very complex high production equipment to maintain sundarda of paformsuca 
and prorscr dwif inveruncnr At prcsern, there are only two mrbii of Ihis 
type in the U. S. thu M cspable of producing the results thatch Loram ditchcr 
in question CM provide. Rather than just plow away material, tbc mrchins 
acrually reemovca maur&l without fouling the track suwuure and builds a new 
ditch. The machii is capable of ditching, protIting. conb%rriag, continuous 
was6p material removal and rev& otberrolknt fcuuras which dirdnguish it 
from any orher (ypa of equipment that the Caoi’ar Cindy owns OT is available 
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for rem. The mrhinc atabliaha a ditdt p&le widt a smooth hot&m which 
provides for the effkimt runoff of storm draiaw. Much of tk work that this 
machine performs has simply not been done in the pa8r bccauu of the dimculty 
ad expcme of using more ca~ventiaul quipmat in these amas. It has the 
capability of handling air dump CM tc deposit material in. 

Recently. in PLB 4769, Award 21 that Board had occasion to pass upon the USC of 

Loram as part of the program announced by the Can-k’s letter of December 21,1987 and 

the above-stated reasons for its actions. That Board held: 

The bard conclu&s chst this complies with dte patioa d the Note to 
Rule 55 concaniag “special quipment not owned by the Company”. The 
word indicates that the Carrier attern@ 10 Ieaae the equipment for usc by its 
own employees, without avail. It is clearly the ctle tba Catzier employczs do 
perform ditching wotk. Here, howaver, the Carrier has damcasmmd that the 
capability of the Loram quipment is rubstmidly grartcrthan dtat which cm 
otherwise be achieved TIC Note to Rule JS specitlcally covers such situadon. 

In light of the fact that the dispute in this case arises out of the sw basic 

transaction that was involved in PLB 4768, Award 21, our inquiry at this point is limited 

to whether or not that decision is palpably &oncous. We find it is not. 

This record demonstrates that the Loram Ditcher is a far superior ditching system 

than any equipment owned by the Carrier and the Lorarn Di!cher is capable of performing 

L ditching functions that Can+-owned equipment cannot puforrn. Given that 

demonstration and further given that the Carrier has also demonstrated that it was unable 

to lease that equipment, for purposes of this case, those showings lead us to con&de that 

PLB 4768, Award 21 is not palpably erroneous and must be followed. 

We do note, however, that the Letter of A@eement of December 1 I, 1981 

(Appendix Y) provides that the Carrier agrees to “the use of their maintenance of way 

forces to the extent practicable, including the procurement of rental equipment and 

operation thereof by carrier employees.” The status of this record and the record in PLB 

4768, Award 21 shows that the Carrier “attempted to lease the equipment for use by its 

own employees. without avail.” Our award in this matter is thcrcfm confined to the 

existence of that factual premise that the Carder could not lease such equipment for 

operation by its forces. 
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L Claim denied. 

E I Kdlinen 
Ctiier Member 

Chicago, Illinois 

Dated 

P. s. Swanson 
Organization Member 


