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AWARD NO. 39 
CASE NO. 39 

PUBLIC LAW BOARD NO. 4402 

PARTIES 1 
TO 

DISPUTE t 

BROTHERHOOD OF MAINTENANCE OF WAY EMPMYES 

BURLINGTON NORTHERN RAILROAD COMPANY 

1. The Carrier violated the Agreement when it assigned outside forces 
to perform rail grindin work at various locations on the Alliance 
Division beginning on l4arc h I,1988 (System File C-88-ClOO- 
47lDMWA 88-3-3). 

2. AS a consequence of the aforc-stated violation, the senior 
furloughed welding foreman on Seniority District # 10 and the two 
(2) senior furloughed 
shall each be paid, at 

f+ropyators on Senionty District #lO 
err respecttve rated, for an equal 

proportionate share of the total number of man-hours expended by 
the outside forces performing the work involved here, beginning 
on March 1,198s and continuing. 

L 
OF BQBBa 

This dispute involves the contracting out of certain rail grinding work. 

By letter of January 29.1988 the Carder advised various General Chairmen: 

‘ihis is to inform you of the Carrier’s plans 10 coutiuue the ougoiug propun of 
nil grinding m the Burlington Nonhern Railrod System in 1988 and bfqond 

l-be pmgram for 1988 calls for the he of seven (7) switch and uorsina grinders 
and fhm (3) production griftde13 saw dte mdre Sysccm. 

This program uti1iz.u spaislizcd equipment which is omsd opsratcd md 
maintained by the wnu~cors psrfmning the work Rail grinding hss been 
pufomwl in this nwmer over the past sevcnl ye= on dte Burlington Nonhem. 
and will cwuinue to be done in an effat to extend the life of the rail, switch 
points. frogs md cmssings. Company forces accompany chat mvhines on 
erh tetritoq to psrfmn wotk incidental to the mscbincs’ opcition such ss 
hand grinding and Iite ptwsntioo. 

In or* Lo keep you infmmed rcgatding the natwe of future grinding programs 
aftrkd is a tmutivc prcducdon rail gtinding wbcduh for 1988. Obviously, 
this schedule is subject to change Y dtc work sessan pmgmsses. 

Conference after the Organization protested the Carrkr’s action did not result in 

resolution satisfactory to the Organization. This claim followed protesting the use of 
L 
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outside forces on the Carrier’s Alliance Division commencing March 1.1988. 

b As found in earlier awards of this Board, the Organization need not demonstrate 

that the involved employees exclusively performed the disputed work. See. e.g., Award 

20 of this Board. The narrow question here is whether the Carrier’s use of Jackson 

Jordan Company to perform the disputed rail grinding and that contractor’s use of the 

Jackson Jordan Rail Grinder with its own forces rather than the perfcmnance of this work 

by the Carrier’s forces fell within the “specisJ cquiprncnt” provision of the Note to Rule 

55. We find that it does. 

The specific work performed by the Jackson Jordan Rail Grin&r is found in the 

Carrier’s letter of September 27.1988: 

. . . The mccbim of ti 6ispute M self propelled lccomotive siza mrhines 
with multiple arimfing heads con~~lkd by computer program. 

l . l 

L 

Time new rail grlndkp mschma hsw an mtirely differem misdou dtsn 
perfotmed by hand gtindur or simple mschiuc gdttdets. The early gritt&rs 
wete used for grinding dawn excessive weld or fitting switch points. That work 
remains today tuuiisturbcd by the new ntcbnology. The new mschhras puform a 
work fun&cm dtat was not previously in existence md that is the m&rapping of 
rail to pmvide a pmpa nil ball conmur for mur affective md longer ltnn life 
span. This new work was not previously petfort& at aIl by anyone ,,,. 

See also. the Can-ids letter of ApriJ 4, 1989: 

. while Msinknancc of Way Employetu have opera& and do curmntly 
Oprak single sum hsud grin&s the mschiia r&ted tu hate sm a totally 
differat type of equipment with a dinetent couczpt of opartim. . . . The Switch 
Oriudets being referred to hen ue I much Irrgcr piece oi aquipmmt having 8 
grindinp srones erh fur a mtsl of 16 stones which are oparati and wunolkd 
by a compkx wmprtcr system mquitina more skitI to opnte sud much mote 
daily maintenance due to the sire of the m&in* and the Rage vohtmc of metal 
which they am sbk to remove. ‘Ihe sit@ stato11c hand grinders which BN 
employees cperate could not tamove the UIIount of marl and resmrc tk! profile 
on dtc rail in the switches Iii the Switch Grin&n sm capabk of. However, 
Maicknmct of Way employees still pctfontt touch-up gittdbra on frogs, 
lrlwitch p&u md suck rails wilh ib8 single ston* grinders in connection wilh 
the Switch Grinders. 

The work pdnned by CheM Switch Grinders h m utauioo of rhc wcxk done 
by cht Loram Roducdon Rail Orb&m which have 80 B) 88 grinding stones. 
These mschhu end onu owned by Spm have &@a opentad w) the BN sincc 
1984 on an ulensivc basis, and were operated cm the BN on P limited basis for 
many years pric!r to 1984. 
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The production grinden have always bwn openred by the contracux’s 
employees. The producfion gxiindus an not capable of profile grinding rail in 
switch and road crccsiug areas. The purport of the Switch Grin&s ia to end 
the areas that the pduction gdninaers cannot grind, or to atind 1p0t areas as 
compared to rhc production arindas that usually grind cut-of-face acress the 
railroad. 

a * . 

The Switch Grinders required to perform this work an not owned by rhc Carrier 
and m not avsdlal~le to the Carrier for operation by Carrier forcer. 

A letter from Jackson Jordan dated May 7,1987 confiis that: 

. . . Jackson Jcdan offcn itc SCG-23 Switch rad Cmesing Grinder ~1 either m 
wright purchase boJis cc on L long (mn lease agreement using Jxksca 
pmonnel M opamc and maintain the grinder. 

Operation by skilled J~ksca ptrsonncl is required because of the 
complexity of the equipment aud our desire to provide levels of perfcrrnauce 
necermy to insure continued economic jusdticrdon of switch and trussing 
grinding. 

The relevant portion of the Note to Rule 5S provides that work customarily 

performed by the Carrier’s employees: 

. . . may only k conuacrmi provided that . . . rpecill cquipmeutnctovm~ by the 
company, PSI fupircd . . . . 

Tbc record shows that the Carrier does not own the type of grinder that performs 

the function described by the Carrier which is needed to accomplish the disputi switch 

and crossing grinding work. As described by the above, that grinder is “special 

equipment” within the meaning of the Note to Rule 55. Under that portion of the Note to 

Rule 55 quoted above, the Carrier can therefore contract out the work in dispute. 

We are not satisfied that the Organidion has demonstrated that the Carrier could 

have leased the equipment elsewhere as described in the Letter of Agreement of 

member 11,198 1 (Appendix Y). As does Jackson Jordan, letters from Fairmont 

Railway Motors and Lorarn Maintenance of Way found in the record show that, if leased. 

such an arrangement for use of the equipment by the Carrier must be with use of tbe 

contractors’ employees as operators. 

Moreover, the arguments made by the Organization that such leasing 
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arrangements were entered into by the Canadian National Railroad with use of its 

‘L employees as opposed to contractor’s employees is not sufftciently established in this 

record on a factual basis. The record is in dispute over whether there was such a lease 

arrangement as contended by the Organization or if the CN purchased the equipment and 

then used its employees. Without more, such an argument does not show that a leasing 

arrangement with use of the Carrier’s forces can bc achicvcd, particularly in light of the 

contractors’ statements of their unwillingness to lease the equipment for operation by the 

Carrier’s employees. 

WC have also considered the Organization’s arguments that the Carrier is 

attempting to avoid the provisions of the scope rule, the Note to Rule 55 and Appendix Y 

through its reliance upon outside contractors utilizing technologically advanced 

equipment to the detriment of the covcrcd employees. WC need not address that general 

allegation in this matter. Each case must be examined on its individual meritx and in each 

case *he Carrier will bc required to establish that its actions falI within the confines of the 

L Note to Rule S5 and Appendix Y. In this specific case, however, WC find that the 

requirements of the Agreement have been met. 

As we have stated in other awards, WC do note that Appendix Y provides that the 

Carrier agrees to “the use of their maintenance of way forces to the extent practicable, 

including the procurement of rental equipment and operation thcrcof by carrier 

employees.” The status of this record shows that the Carrier could not do so because of 

the requirements of the contractor that its forces be used to operate the equipment. Our 

award in this matter is again confimed to the existence of the factual premise that the 

Carrier could not lease such equipment for operation by its forces. 
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Claim denied. 

E J Kall’ 
CA&r MZ%r 

Chicago, Illinois 

Dated: 

P. s. Swanson 
Organization Member 


