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'It% United TranspJrtaticn Union 
me Chicago & North Western Transportation canpany 

stat-tof Claims 

Claim of Switctnban Peter J. Hill, Eastern Division, for reinstatement to 
the servicesof thechicago 6r NorthW~tern~ansp3rtationCanpany,with 
vacation and seniority rights unimpaired, in addition to the pamtof any 
and all health a& welfare benefits until reinstated, and that be be 
rrmpensated for any and all lost time, incltding time spending an 
investigation held on t?epbhx 27, 1986 tien charged with "your alleqed 
subordination when you refused to supply a urine sample in connectian with 
reasonable testing when sodirected byhrairunester T. Lenzenatappraximately 
4:38 p.m. on September 8, 1986 at Proviso Terminal. l&guest and claim based 
on provisions of yard rule of the applicable schedule." 

Findings: 

This Board upon the kbole record ancl all the evidence, finds that: 

!Ibe Carrier and mloyee involved in this dispute are respeaively 
Carrier ardB@oyeewithin themsaning of theRailkoyI.akxAct,as amended. 

mis Board has jurisdiction over the dispute involved herein. 

Clainvmt was dismissed frau -ice;after investigation, for refusing to 
supply a urine sample in connectionwith reasonablecause testingwhen 
requested to do so by a managewant official on Sepknber 8, 1986. 

lbe circlmrrtanoes surrounding theClaimant's dismis~lareas follows: 

OnSeptember8,1986theClaimant~~loyedasaSwftctmanonSvitch 
Job02 at ProvisoTerminal. mricqthetimebewascnduty,theasdgrment 
ran over a derail. SincetheCLaimantwasontheLeadcarattbet~,he~ 
directed tosutxnittodrwgandalcoholtestinq inaccordancewith theFPA 
regulations regarding r easonable cause testing. 
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At the investigation hearing it was determine3 that the Claimant refused 
to take a urihe test for two reasons. First, based upon constitutional 
rights, he felt that he +.es entitled to seek mumel and also sme indication 
franhis dcctor of ~&9~4-1eror not a urine testcouldpmep3sitive through 
passive inhalation of marijuana. 'Ihe seardobjection related to the fact 
that he felt that since he could in M way have been directly respcosible Eor 
the accident which occurred that he should not have teen sabjectd to 
re-xmnable cause testing under FPA regulations. Both of these issues will be 
addressed in thecourse of this Award. 

The Carrier maintains that it properly directed the Claimant to sutmit to 
urine testing under the reasonable causeprovisionsof t.heFRArequlatious on 
drug ard alcohol abuse. It points out that this instruction was clearly 
understccd by ths Claimht, and he kmw the implications of it, as well as of 
his refusal to -1~. Under these circmstahces,theCarriermintains that 
the Claimant engaged in an act of insubordination as set cut in the Cmpsny's 
@icy on drug ahse. 

On the face of it, there is absolutely m basis for the Claimnt to 
kefuse to suhnittoa urine test. 'E-e Carrier has develqxi its @icy on 
dnq ardalmboluse, with the fullehcouragemautardendorssmm tof the 
Federal Railroad Mnistration, in an effort to reduce the instances in which 
erployee-related drug or alcohol use could or do lead to mrk-related injuries 
or accidents. tirdiugly, theClaimantshouldhave subjected himself to the 
urine test even though he might have later wished to challmqe it at a Conparty 
investigation hearing. 

Tha Claimaut testified that one of the bases for his refusal to submit to 
testing was his fear that his passive exposure to other people smoking 
marijuana in the recent past might have psrmitted a level of canmbiu6ids to 
enter his system which mxld result in a positive test. This concern on his 
part iswell founded in the literatureon drug abusehere there is 
substautialevidence to s.upFortthe view that passive inhalation can lead to 
positive test&-q. hcuever, with respect to the Carrier's policy regarding 
drug testing, thethreshold tests for firdicgdmg usehave teen established 
at a sufficiently hiqh level to reduce significantly the probability that any 
passive iuhalaticoum.Ld shcuup in the test results. Itshouldbe roted, 
hwever, that in this case theClaimntobtaihed, upon the adviseof either 
couuselor his medicaldoctor, both urineam blood testing theday following 
the incident aud both tests reoxded negative. 

The issue of whether the Carrier exercised reesomble justification uuder 
tbecirnmrstancesto requiretesting under tbereas0Mblecaus.e policyaust 
aleo be explored. Inmhywsesthereismwayto&terminewhetherardto 
whatextentanysinglemmberar~sofacrevmightbepotentially 
res~ihle for an incident oraccidentccaurieg. Uo3ertheeaciramstances 
it is quite ~mpriate for the Carrier officials to decide that all members 
ofthecrewshouldbete&ed. Hmever,aruleofreascomxtbeused~h 
applying this criteria. III the instant case, it was clearly estilishinq at 
the bearing by b3th ms.nagemsnt officials ad the Claimant that the Rana 
Formm was respmsible for failing to r6mve the portable derail frm the 
trackinquesticm,ard thattheexistenceof thederailon the track- the 
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praximatecauseof thederailment. Imwdiatelyafterccmingaramdtheawve 
on the trackinquestiou, theClaimantspottedthede.railand im&iately 
notified the hgiueer by radio. Hcwever, by the time the miheer was able to 
stop the train, the leading trucks uent over the derail. Shortly after the 
i~identtheRmpForomnarrivedatt.he scene ard stated that he had released 
the track, unlocked the switch, rammed the blue (cautionary1 flag but failed 
to remove the portable derail. 

At the investigation hearing the representative of the Claimnt reque+ed 
that theRang Foreman be called to testify but this reguestwas declined by 
the investigating officer. To thebestof this Board's kmmledge, theRamp 
Foreman was not penalized in any fashion for the accident which occurred. 

In the light of the cir-taxes in this case, we feel that ths action 
taken by the Carrier was inappropriate. It was totally inappropriate for the 
Claimant to refuse to take the urine test inrnsdiately following the incident. 
Hwever, it was similarly inappropriate, at least at the investigation, to 
conclude that the Claimant's actions, or lack of actions, autonatically gave 
rise to the assumption that he was responsible for the accident. wer these 
CircumStances, theCarrier shouldhave &an evennxx-eagreeable toacoeptiuq 
theClaimant's urine ard blood test findings which-e takenon theday 
following the incident. 

Tw princi@. factors arise in this case which the parties should take 
into account in future drug cases. First, under KI circumstances should 
employees refuse to take urine tests if requested by theCarrier, ard 
similarly, Carrier officials should advise employees in any reasonable cause 
testing that they can also have a blood test at Carrier's expenses if they so 
desire. 

The secord factor is that Carrier officials must nore closely examine the 
question of whether or notanemployee or group of employees is/are 
ixotentiallyrespxsible for anaccidentcccurring and under the circumstances 
are autanaticallysubje33sd todrug and alcohol testing under the reasonable 
cause policy. Irrespective of the Carrier officials' actions, hcxever, the 
6@oyees caMotdecline the taking of such tests on thegrcunds that an 
objective analysis of the circumstances wuld lead to the conclusion that they 
couldnothawcausedtheaccident. This is a n-atter which nust be addressed 
subsequently by Carrier officials either at the investigation hearing or on 
~bsequentappeals reviews. 

Under thecirrszmstances of this case, the Board finds tbattheCl.aimant 
should be reinstated because there is a significant b&is to question whether 
the reasx&& cause @icywas appropriately applied. However, the 
reinstatemsntshculdbewithoutany ampensaticn for lost time since the 
Clz&anthadrn basis fordecliniwg to have theurine testacmlnisterert. 



Award: 

The Claimmt shall be reinstated to -ice izut not cmpensated for any 
tims lost. 

D3Mld F. Markgraf. BamyE.S+ n, Carrier Manber 

Chicago, Illinois 
Aq.tst 15, 1988 


