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AWARD NO. 102 
N?dB CASE NO. 102 

UNION C.4SE NO. 96062 
COMPXNY CASE NO. 1030002 

PUBLIC L.4TV BO.StD ‘\TO.I450 

P.IRTIES TO THE DISPCTE: 

L%ION PACIFIC R_%ILRO.%D COI\!P.ti?- 
(Western Resion) 

-and- 

BROTHERHOOD OF LOCO>IOTI’\-E ITGIXXERS 

ST.4TE?;IE?JT OF CL.%ILi: 

-Appealing the WGK%DE Le~si -! >iscipline wit!? ;&day suspension of En$neer 
T. L. DuVall and request the ?x~tm~exent of discipline assessed and pay for all lost 
time wirh all seniority and ~xarion r!~hrs restored unimpaired. .4crion taken as a 
result ofinvesri+ioa held Se;tsr=‘be; 10, 1996. 

OPINION OF BOX&D: Thomas L. D-T-~11: (“Claimart”) was employed as an Engineer at Los 

Anse!es on September 9, 1996, wor!& 2,~ 2 )-ard job at Yermo, California, \virh Engine Foren~~l 

B. F. Rasper. and Helper R. D. Willis. .i..r &ut 1150 a.m. Claimant and crew were assiged to 

move one car from the yard to a spot x QXIC. an industry. v;!lich entailed comic% off the yard lead 

and then pullin_p the car eashx;ard OD.IO ;,,c is KS. 2 main r;ack and then rhroush a crossover 01x0 r!x 

No. 1 main track. After the po\ve: sxi:ch had been lined and the si5na.i cleared by the train 

dispatchsr, the sit&e car was shove5 &SK :__ 1. y=-‘?e wo ,zrit lwomorive consist. spotted at Qi\;lC ar,d 

tied down. 
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because an absolute signal right at the switch was displaying a red aspect. After trying 

unsuccessfully to contact ihe train dispatcher directly, Claimam made indirect contact through SYO 

(Yardmasrer)Frank Valdez. Mr. Valdez r:!ayed IO the train dispatcher that Claimant and crew 

needed permission to come out of Q&IC a2d go west on the No. 1 main track. -4ccording to 

transcribed tapes of the three-way eschqe: &Ir, Valdez explained Claimant’s situation to the 

dispatcher who informed Valdez: “Yeah. h? can come out and he can head back east down the so 

1 there.” Valdez, relaped this to CIaimant 2s: “H.e says you have permission to come out”; ro u.hich 

Claimant replied: .‘Permission io come 0~;. lh:rJc you.” 

Because Claimam was operating 2-s~ [he west: traiIin% locomotive, he needed to corns out 

far enough eastward to clear the spur track s:vitch and then go wesm~ard on the No. 1 main Track. 

Claimant elected to go ea@vard about 57.-e car lengths, in order to move westward on signal 

indication to avoid being hmitec io resrlli.a L. L---’ -Deed. a sufficient distance to get east of a lvesnvard 

signal before making a wesnvard moveme::. Usiq the same crossover they had used to come from 

the yard to Q?vIC: Claimant made the re’?r:c ‘I?ovemenl but the engine ran through that sLyitch with 

resultant damage. ForemanKasper subse<us+ xas to testify that he switchwas properly lined and 

the switch points moved as the engins pa%::! sve: them, while carrier Tvitnesses insisted that the 

condition of the sbvitch indicated that it hr? :be:n lined against rhe movement 

Followin% a formal investizarion on Sepiem’oer 30, 1996, Carrier found Claimant primarily 

responsible fcr the incident and assess-d a Lsve, 1 4 LXX~.DE (30.day suspension) for allegsdly 

violaring Rules 6.37. S.15, 9.10 and 9.11. T>e Or@zxion timely protested sigificxt procedural - 

eEorsby Catiermmasers inhanc.i;,, :.LL . ..L.-. ‘l’?n-l-‘c--rf~~~,~hichrecluir-rescissionofthe disciplinv.Txtion 
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and therefore this Board neither expresses nor implies any opinion concerninS the underlying 

question of the relative culpability of Claimant, Foreman Kaspar, SYO Valdez and the train 

dispatcher. Specitically. it is not disputed that a, ?er interviewing and counselin the crew at the scene 

on the night of the incident, MY0 Humsr intended to take no disciplinary action and therefore did 

not fill out the requisite lX’GR4DE s!-stem ?a?envork, Form 1 or Form 2. At some level, that 

decision was ovenidden and charges K ere brought against Claimant but no Form 1 or Fomr 2 ever 

was issued to Claimant. This is more than a ‘<mere technicality” since it depri.;es a charzed 

employee and the Labor Organization ofcoi: lce and opportunity to prepare a defense and moreo\‘er 

deprives the charsed employee of his risht to make an infomxd decision whether to waive fom-~al 
- 

investigation. These fatal errors were compounded when Carrier failed to pro\-ide En,oineer Du\‘all 

w-irh a timely written Noiice of Invesrigrion citing the specific charses against him. That errorwas 

not cured by having a CMS operative read the notice to Claimant o\:er the telephone 

Based upon the foregoing fatal fla\Vs in I he procedural handling of this mater, the Level -L 

LTGFXDE disciphne is voided. As remedy: Carrier shal1 purze Claimant’s personnel record ofal 

references to this incident and make him \?yhole for the wa,oe loss suffered as a consequence of this 

invalid disciplinary action. In that comxcti on: the record shows that his DOTiTK4 certification xvas 

not revoked or suspended durinS the period of ihis UPGRADE suspension without pay. 
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1) Claim sustained. 

2) Carrier shall implemenr this .kxard \\:irhin thirty (30) days of its execution by a 
majority of the Board. 

Dana E+.~s-d Eischen, Chairman 

Union Member 


