
AWARD NO. 109 
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COMPANY CASE NO. 1068672 

PUBLIC LA\?- BOARD X0.4450 

PARTIES TO THE DISPUTE: 

UNION PACIFIC RULR0.a COXPAJY 
(Western Region) 

BROTILERJIOOD OF LOCOMOTIVE EXGISXERS 

ST.ATEMENT OF CLAIM: 

Appealing the Upgrade Level -t Discipiine assessed against Engineer H. K. Barton 
(SSN 5 19-73-5047) and request expungement ofdiscipline assessed and pay for any 
and 211 time lost with all seIlior;ry and vacation rights restored unimpaired. Formal 
hearing held August 27, 1997. 

OPIXON OF B0.Q.D: 

H. Keith Barron (“Claimant”) was employed as an En$eer Las Vegas, Nevada. On .$u,oust 

16, 1997, Claimant and Conductor D. J. Ertle. !vere called on duty at OS30 at Las Vegas, to operate 

train ZNPLA-14 to Los Angeles. While axaiting delayed an-i\-al of the inbound train, this crew 

conducted theirjob briefing and secured necessary paperwork. That documentation included a train 

consist showing four locomotives? 25 loads, 0 empties for 19010 tons and 29S7 fee?, as well as Track 

Bulletin Form B 14114, restrictin,o mowmeat so as to protecr track work near the station !imirs of 

Las Vegas, Xevada, between Mile Post 53 1 and 330.25. The crew was aIs0 instructed by MY0 

Escalante to set out rhe second and fourth !ocomotives ar &den; but due to congesrion those units 

were subsequently set out at houston Lum’ber Lvirhm term&i limits. 
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When the delayed ZNPLA-14 arrived at Las Vegas at 1070, Conductor Ertle learned that 

the actual train consist this crew would be handling was Qnificantly different than that listed in the 

paper.\-ark which he and Claimant had received in their job briefing. Just prior to their expedited 

departure, Conductor Ertle was informed by rhe inbound conductor that ZNPLA had been combined 

wirh another train somewhere east (or nozh:) ofklilford, L?ah: the preceding crew-change point 

.L\fter assuming control of the train near the office buildin at Mile Post 334v?x 

trailing units, Claimant completed the aii test and started the train moving on an ascmdiq grade 

Before movement staned C,onductor 21: advised Claimant in general terms that the:f had more cars 

in their train than the or&al information indicated and then promptly began makin new 

calculations for their toral train tonnage and Ien,crh. 

At Mile Post 253, two mile in advance of the Form B resrriction, they enco;mtered a 

Yellow,‘Red Flag which both Claimant and Mr. Ertle aclcnoxled:ed, and Claimant started slowin: 

the train down. There was no contact ~virh the Track Foreman in charse of the Form B limits. As 

they approached Mile Post 33 1, they sa%v a red Flag at the eastward limits of a Form B Track 

Bulletin. At 900-1500 feet before the Red Flag claimant applied a IO pound set to the train air 

brakes and then increased the brake application to full servic e, 26 pounds, -At about this point, 

Claimant put -he train into emergency and came to a full stop, but slack action pushed the leadins 

end of the tram about 100 feet past the Red Fla,o into the Foml B limits. 

By letter date:! .Xu,oust 15, 1997. Claimant an d Conductor EEle were summcned to a fomial 
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deretie your responsibility, if any, in conxcrion wirh the following charges: 

While you were employed as Enginw on rh: Z??L.4-11, on ;\qusr 16, 1997, at approximately 
El0 p.m., ope:anin: Union Pacific Locomorivs Xo. UP9521, nsai Las Vegas, approximately MP 
CP 33 1 .OO, you allegedly failed to stop your ~2in before passing Form B - Order ljumber 111 ll on 
Mainltie *I issued .+!ust 15, 1997. Your x5olls indicate a possible violxion ofRules 1.1, 1.1.1, 
12.1, 1.13, 1.17, 2.6, 6.10, 15.1 and 15.2 ?s conwined in rhe General Code of Operating Rules 
efiscdve .4ptil 10, 1991. 

- 

Followins anunconrestedpostpo~e~sr.r~ he hearing was heldon.Lugust X9,1997. Claimant 

was advised by leaer of September 5: 1 OG- rka: Cakier considered him guilty of violatin? the 

following three (3) of the nine (-0) Operatti-,c &les x.ith which he had been charged: 

1.1 Safety 

Safety is the most imponant element P ?=; -A.~.~Ag duties. Obeyin:+& rules is essential to job safety 
and con&u-d cmplo>ment. 

1.1.1 >Iaintnininp a Safe Course 

In case of doubt or wxenkty, t&s :he sx-z iows: 

15.1 Protection by Track Bulletin Form B 

Dis+y yellow-red tlazs as specified Ln ?.A: 5.4.: (Display of Yellow-Red Flas). 

On that basis, Carrie: assessed Clainxm i-x-e1 4 Upgade Discipline @O-day suspension) and 

revok& his your locomotive e:@.e-- -a-‘-;-~: L2 ~~~.~-~c-.,on, citing Plot 2~0.117 paragraph G of the FR-\. 

re,oulations. 

Claimant and the Organization made rimsly appeal of the Upgrade disciplinary assessmenr 

and also an appe’l of :he certification jus?snsion to F~A’s Locomotive Engneer Review Board 
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(LERB), which culminated in exoneration of Claimant by the LERB. By decision dated August 4, 

1998, LERB held in Decision EQAL 97-97, as follows: 

The Board fiids that Petitioner operated irk rrain in accordance with good tati handling proc:dur:s, 
based on the information he had of the U&I’s consist. In u+ng te stop his train before the red board, 
Pedrioner utilized the train’s air brakes for the fast rime after departtis the terminal. (Trmxript at 
47-45) This W’BS the fusr %x Peddonsr nbrained an actual sense of how much brakin: pcwe: WE 
neded m srop the train. AS it turned our, P-., -*+ioner under&mated the actual braking pen-cr 
necessary to stop the train before 6x ;sd board, due to the significant diffzence befive.% his 
perceived wei$hr of the rain and its acrual \veighr. 

‘@ha does cvmcnc~ that Pc:iriour: 
h~~~~eTf!Ynsw of the gross discrepanc:z bsni-e-n rhe reponed and actual consist ofthe mic. To be 
sure, Psdrioner did not know char adtiticm -1 cm ~vere add-d to his mti. bur the cvidznc: doss nor 
show Peririone: ‘knew that his train bad in SC; doubled in lengb snd rornzge. 

Notwithstanding the LERB decision, Canierdeclined to revyerse its disciplinary action and the claim 

eventually was appealed to this Board for final and binding determination in arbitration. 

At the outset, we are not persuaded that the LERB administrative licensing determination is 

dispositive of rhe claim before us for arbitration under the temrs ofthe System Ageement Discipline 

Rule and the Upgrade Procedures. .4lthough many of the sate facts come into play before these 

respective tribunals, they are parallel tracks for adjudicatin,o separate and distinct rights and duties. 

As such, each forum may reach a different conclusion and neither has any collateral estopped effect 

over the other. In the final analysis, our decisions are based on an independent analysis of all of the 

evidence on the record before us. LERB dererninations are not irrelevant in terms ofadmissibihry 

before this Board, but we do not accord disposidve or authoritative weight to factual findings made 

in LERB licensing determinations. Nor do we abdicate to LERB ourprimaryjurisdiction under the 

controlling collective bargaining agree,ments and the Raihvay Labor-Acr to decide properiy appealed 

cevances presentins issues of culpability and appropriateness of discipiinq pena!ries 
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Turning to the specifics of this case, we conclude that Carrier erred in finding Claimant 

culpable ofviolating Rules 1, 1.1.1 and:or 15.2 in the unique facts and circumstances presented on 

this record. Neither Carder, FRA nor this Board take lightly charges of employee violations of 

critical safety rules such as those involved +a this case. Carrier made out april~zafncie showing of 

a Rule 15.2 violation by the undisputed r~ act that his train did get past t’ne red flag. But Claimant and 

the Orzanization then came forward with equaily undisputed evidence that combination of the two 

trains not only doubled the weight and length of the train Tom what he thought he %;as handiinz but 

aiso placed the solid block of loaded al .JIU racks at the rear end. Finally, it is not disputed that the 

due to the late and hasty deparmre, t. he Conductor had not yet completed his tomraze and length 

calculations for the reconfigured train or relayed that information to Claimant prior to the initial 

brake application on approach to the red board. Thus; through no apparent fault of his own, 

Claimant did not perceive the si-gificant difference benveen the reported and actual weight and 

composition of his train prior to initial brake application at the red board. Due to the unusual 

mitigating facts and circumstances, we conc!ude that Claimant and the Organization adduced 

sufficient evidence to rebut Carrier’s conclusion that he was culpable of the Rules violation for 

which he was disciplined in this particular case. 
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1) Claim sustained. 

2) Catier shall implement this .%ward within thirty (30) days of its execution by 2 

majorin, of the Board. 

uc.uil LCL;\ ic LIXIICII: <hamnan 

Dared at Spencc:, S‘ev York on Ssptember 17, 2000 

Union Member Company Member 


