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PUBLIC L,IW BOARD NO. 11&l 

P,VITIES TO THE DISPUTE: 

UNION PACIFIC RAILROAD COMP.tiY 
(Western Rexion) 

-and- 

BROTHERHOOD OF LOC04IOTn-E EYGKEERS 

STATEMENT OF CL.%l: 

Appealing the Vpgrade Level ? Zcipliie assessed to Engineer X. W. Price and 
request ofexpunzement of disciplti-t assessed andpay for any and ali time lost with 
all seniority and vacation ri&s restored unimpaired. Action taken as a result of 
formal hearing held December 1s. 1997. 

OPIX’ION OF BO.kRD: 

Engineer N. W. Price (“Claimax”) w% Mlyrested under the Federal Hours of Service Law 

whea called on duty December 13: 1997 for train MPCHK3-I 0, a westbound train ope,rting 

between La Grande and Zinkle, Orezor.. 3s was CTC (Centralized Traffic Control) territory but 

it is not disputed that, during the night ix cuestion, the TrainDispatcher was required to move trains 

using verbal authority because a truw =- fell zt Mile Post 246.8 and knocked the power out in the area 

of the incident. -4s Claimant waiied at rhs re2 jiga 1 an d dua! control switch at CPN263, Train 

Disparcher David Ryan advised him L.r-i hyI / +Y i.3a -o :he outa,oe ir had been zecessav for the eastbound 

train to hand iLkrow the dual cxtroi s~~-irc:l ;o iile it for tha: Train’s movement. Tnerefore, before 
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Claimant’s westbouTld train couldproc- m-d, it would be necessary for his Conductor to hand throw 

the switch, reaiiging it and placing ir in the power position for the westward movement of 

Claimant’s train. 

The following is an excerp from z..- LLi ‘i2 ?aced radio conversation between DispatcherRyan and 

the crew on the TZ 9139 PC??? West (?%I pages 20 and 21 of the t;asctipt): 

“Dispatcher: 
Train: 
Disparcher: 

Train: 

Dirpaicher: 

Dispatcher: 

Train: 

Dispatcher: 

T1Ull: 

Dispatcher: 
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Train: okay, over. 

Dispatcher: Thank you now. 

Claimant’s Conductor aliged the switch as instructed and when he reboarded Train 

~MPCHKB-lr) Claimant then proceeded nast the signal, entered CTC limits and occupied the main 

line. Claimant and his Conductor later restkied that, based upon the foregoing conversation with the 

Dispatcher, they “assumed” that they had been authorized to proceed west past CPN 253, after they 

had lined the switch for their movement west and put it back in power, Afier leaving High Bridge, 

however, the crew had the foi!owing iur. ---versation with the Dispatcher (from page 79 of the 

Transcript): 

Tram: 

Dispatcher: 

Train: 

Dispatcher: 

TTCIK 

Dispatcher: 
TICIZ 

The Claimant operated the train west bound to Camp, where the crew tied the train down. 

They were interviewed by MOP Middleton and temporary MT0 F&ter, then were removed i?om 

service for alleaedlv proceedins past the red sisal and occupying CTC territory and *he main line ” . 

without proper authorization from the Traii Cispatcher. Cn December I?, i997, c!aimant was 

providedwithacopy oflJmonPaciiicP.ai;~oad Company, “Notice ofWaive:iliaring Offer”, which 

set the hea& for 9:OO a.m. at the L? Depot on Thursday, J-., ‘--e.mber 12, 1997. Included with the 
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NO1 was the required FOIXI 2 notice of waiverkearing offer, indicating a proposed assessment of 

a Level 3 (5 day suspension and development of a corrective action plan) against Claimant’s personal 

file under Carrier’s UPGRADE Discipline Policy. 

Claimant rejected that offer to waiv -e rhe hearing and accept the proposed discipline and the 

hearing went forward as scheduled on December lS, 1997. After four (4) hours, however, the 

Heajring Officer recessed the proc eedii%r uxil January 5,1998, due to the alleged “unavailability” _. 

of Train Dispatcher Ryan for tes:imocy until that latter date. On 1anuarr 15, 1998, Superintendent 

K. H. Hunt, issued a lerrer ofdisciplint indicating carrier I had found Claimant cu!pable of failing to 

receive proper instmctions t?om the concl operator to lass signal at C?N 263, High Bridge, on 

December 13, 1997, in violation ofRuk 9.lZ.i ofUnion PaciEc Rules, effective April 10, 1994. 

That Notice ofDiscipiine dated Januw~. i5: 1998 imposed an Upgrade Level 3 disciplinary stams 

to Eng;JleerPrice, which Supednrencient ?>a, + calcrrlated as already served while Claimant was being 

held out of service beween December 11 IO 18: 1997. 

For reasons elucidated beIow, 7&s Board finds that the disciplinary action imposed in this 

case must be reversed, due to fatal procetiza 1 lapses by Caker in the handiing of this matter in 

violation ofthe System -Agreement- D1-,.A ;c-%iine Ruie. It is clear beyond cavil that the testimony of 

Train Dispatcher Ryan was an essential iilgredient in tks case and Claimant’s ELE representative 

made a tinrely written request of Carrier on December 15, 1997 for this critical witness to be 

physical!y present for examination and cross-examination at the heariig on December 18, 1997. 

By written response dated December 16: i997. Carrier asserted: “PVe xiii ~&x ewv E,%??o ~ncke 

hirz crmiliiblz by ~DhG;lZ ?iwdrr~i 1::: :7iz?: j-e! h2f tes.‘:‘nzo7~v ha been given snd acxpd ,$J,! 

./ 1 
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phone”. The Organization immediately protested by letter of December 16, 1997 that telephone 

testimony of this witness in this particular case would be inappropriate since it would deprive 

Claimant of the oppormn~ty to confront and effectively cross-examine his accuser. To this Carrier 

responded by a letter dated De cember 17, 1997, but hand-delivered to the BLE Representative by 

the Hearing Officer 30 mir,dres prior to commencement of the December 18,1997 hearing: “Tkn 

dispatcher will be provided to give tes;:‘mcx;.: by telephone. Azy objection can be made to the 

hearing oficer”. Concaq to these re?r, ‘sentations and despite strer,uous objec?ions by the 

Organizadon Rsprcsentative, mid-wa>- :k~~gi the Del-,i, p*-ber 18,1997 hexing, the Hearmg Of?iceI 

unilaterally declared a recess for some -i$xee;: (18) days, due to alleged unavailability ofihe Train 

Dispatcher. During the intexegnum, C-i-- cI LI issued the following explanation for the disputed 

unilateral rexss and rescheduling: 

Investi~arion bqul on Deceinbe: 1% 1997, and was recessed that day with date to reconvene 
estabiishedas Jznuary5,1998. Altbougb SW?? ofconversationwas available onDectmber IS, 1997, 
the Corppany wa5 unable m piovik r&.? Dispatcher for testimony by phone account work 

assigmenrs... 

When the hearingresumedon Janu~5,199S, Canierdidprovide testimony OftheTrainDispatcher 

by telephone, over the continuing obi ,&on of the BLE Representative that Claimant was thereby 

deprived ofhis right of confrontation arid *ii -iZecrive cross-examination. In addition, at the outset and 

at the conclusion of the resumed hearhg on January 5, 199S, the Organization Representative 

entered objections and assertions, note of which have been refuted on this record, that the 

responsible Carrier managers knew ptior to the commencement of the December’lS, 1997 hearing 

that the;; were not going to honor their corutiment to the Organization to Frovide wen telephone 

testimony from the Train Disrratcher on &at day. 
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In these facts and circumstances, this Board concludes that the disciplinary action taken 

against Claimant on the basis of the tainted hearing must be voided. Leaving aside the troubling but 

unanswered questions surrounding managerial representations that the Tram Dispatcher would be 

made available for testimony on December 13, 1997, Carrier itselfrendered this Carrier employee 

“unavailable” by scheduling him to work when it had already made a commitment to the 

Organization to make him available as a :~iness. In the considered judgement of this Board. such 

boot-strapping does not constitutt the kind of “just cause” for which the System Agreement- 

Discipline Rule contempkttes that re ~onable postponements of discip!inary’ hearings should be c 

allowed. 

Finally, we recogtize that in some cases telephone testimony has been found acceptable 

while in others it has been ruled inadequate and funfair. See PLB 5719-40 (Lynch) and PLB 452% 

17 (Lieberman); Cf. PLB 1975-17 (Hiz?s). Each such case turns on its own unique assessment of 

whether such testimony is sufficient to meet requisite burdens ofproof and/or whether an accused 

employee is thereby afforded a ful!, fair ana ’ impartial investigation. In the facts and circumstances 

of this particdar case, the transctipt of-he .?anu~~ 5, 199s hearing bears out the Organization’s 

previously expressed concerns that long-distance telephone presentation of the most critica!ly 

important testimonyinCarrier’s casewouidbeinadequateandtheright ofcross-examinationunduly 

compromised if the witness was not physicai!y present at the hearing. In addition to the problems 

surrounding the lack ofhis availabilib. on D,--, =*-nber 1 S, 1997 and the unilateral recess iLltil January 

5, 1998, the telephone testimony of Tram Dispatcher Ryan simply does not pass the litmus test of 

a fair, full and impartial hearing. To -he conuar*~, the following obsen;ations from Arbitrator Harris 
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in Award 17 df PLB 4975 apply with equal validity in the present matter: 

In this case, presence of the dispatcher, who could explain certain of the essential facts in this case, 
was vital. The failure of the carrier to have him physically presenr at the hearing over the objection 
of claimanf effectively denied claimant the ri& to see &he witness while cross-examining him. Such 
a denial deprived clatianr of the safe_zuar& which are essential and with were incorponted into the 
agreement between the parties. Claimmt was> *herefore, deprived of a fair hexing and any discipltie 
assessed against himmust be set aside. 

1) Claim sustained. 

2) Carrier shall implement this .kward within thirty (20) days of its execution by a 
majority of the Board. 

Dated at Spencer, Xew York on lMa.rch IS. 2001 

Union Member 
4 3, 

Company Member 
B4 @&&&,+,J’ 
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This case turns not on the testimony of Train %patcher Ryan but rather on the tape recording of the 
conversation between the crew of the W 9219: PCXKZ! west and Train Dispatcher Ryan. Nothing said in 
that recording gave permission to Claimact to o~mie west of si$al at CPN 26; and into CTC tenirory. 
The testimony provided by Train Disparcbe: %:a citified what had happened; however his not being 
physically present did nor change the facx ofxh51 ecmally occumd. That is Claimant and his conductor 
assumed they had permission or authorirl; to pras~d. Train Disparcher Ryan was steadfast in his telephone 
testimony that he had not given Claimmt peaksion or authority to proceed past CPN 263. Had Train 
Dispatcher Ryan been present at tie Her&g ti rcxhony would not have chmzed. 

RA. Henderson 


