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P.WTIES TO THE DISPYTE: 

LNON P.-\CiTIC FWlLR0.W COkI?.Q? 
(Western Region) 

- and - 

BROTHERHOOD OF LOCOMOTn+ EXC-2\ZERS 

AWARD NO. 120 
i--MB CASE NO. 120 
UNION CASE 99030 

COMPANY CASE 183634 

STATEMENT OF CL.%IM: 

Appealins te,mir,ation of ernpioJ.xicAl: + =-I ,~fformer Sixdent Ergineer D. T. Kavana* 
(SSN 534-58-9908) whom C?ti-er alieged failed to meer the requirements to 
successfuily complete the Srudent Er@eer Trainins Program. Action taken as a 
result of Carrier’s letter dated Jm,?uz:: ZS, 1999 over signature of MOP C. M. 
Harrison. 

OPIXON OF BOARD: At the outset it is kportanr to establish that this is not a traditional 

disciplinary discharge for misconduc i or x-iolations of Catier rules but rather a case of 

disqualification of a Studeat Engineer for faik 7-t to successi%llycomplete his trainingrequirements. 

Thus, the appropriate analyrical karne:vork is ilot the ‘ijust cause” disciplinary standard and the 

VpFade Policy, under which Carrier bezrs i he burden of persuasion regarding culpability. Instead, 

we arepresented here wirh allegations by>fr. Kzyana$ and the Organization(s) that Caxierviola~ed 

or improperly applied the “self-execurtig” ieznination provisions of conuolling .Qreemezts 

governing post-November 1, 1985 e,mpio,.i- 1 =-s who are pronored to engine sen-ice but p.vice fail IO 

successtilly compieie the Locomotive En&e; - Trainins Program .I.s the moving pan, Claimam 
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AWARD NO. 120 
i--MB CASE NO. 120 
UNION CASE 99030 

COMFANJ CASE 183634 

bears the burden of proof of such alleged violations or misapplication of the contract langrage. See 

PLB 3105, .%ward 177 (Referee Criswell); PLB 5507, Award 1 (Referee Lieberman); PLB 4901, 

.-\v,ard 58 (Referee Wallinj; PLB 4975. ,\xvardXo. 23 (Referee Harris) andPLB 5180, Award 136 

(Referee Twomey) 

The Agreement provisions which govern this case are found in contracts between tb.e United 

Transportation Union and the Carrier, vi:_ .ktic!e V of the 1972. UTU Kationa! Agreement. .%rtic!e 

XIII of the 19Si UTU Sarionai .%;eemsnt and the UP;‘LiTU Memorandum of Agreement dated 

December 17, 1996 (31!2019639); en?ir!ed ’ ‘Engineer Selection Process”. For that reason. this 

Board provided Third PC notice IO the United Transportation Union, following which the UTU 

participared fully in the instant proceeti:s. At the conclusion of the hearing on March 3 1,2001 

heating, all interested Parties requeste, ii . d -ha Chairman to issue a bench decision in this case: which 

was rendered in a Ierter dated 4farch 25. ?JOi, reading in pertinent part as foilows: 

Case So. 120 (Claim susraixd kn ;zrj: Clainant D. T. Kavma~h shall be afforded an addirional 
three (;) momh period to quaii!~ L c ?.a EzCnnecr, such hmnth period to begin mnning yen his _ 
clevance IO mm TO service. Provid:S k dccs successf~111y qualify, he shall be plmd in his or@naI 
slor in -he senionry msIcI, in aczx3.ax~ Ye.5 connolling Age2menrs. 

In this case, the Claimant ~2s abie to pass required examinations while going through formal 

training at the Carrier’s Locomotive Engiieer Training School in Salt Lake City but he was unable 

to qualify in actual over&e-road traik~. The record shows that Claimant chose not to avail 

himself of UTU assistancdrepresentatkn and apparently elected instead to be represented by the 

BLE as he proceeded through the training process. Perhaps for that reason, Cmiercompletely failed 

or neglected to cornpi:/ with its conrrx~~21 obligation to communicate with the appropriate 

representatives of the CTU concerning Ckittanr’s enroilment in and difriculties with satisfactor)i 
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AWARD NO. 120 
NMB CASE NO. 120 
UNION CASE 99030 

COMPANY CASE 183634 

completion of over-the-road portion of the engtieer training program. Had Carrier provided these 

appropriate communications to the UI’U General Chairman, the outcome in this case would 3e no 

different than that in a similar case onrhis property was brought before Public Law Board 5912 with 

Neutral Frank T Lynch. Therein, when problems arose with an employee’s training the Carrier 

representative (the instructor) contacted the UTU-E Local Chairman, who contacted the UTU-E 

General Chairman, who cotresponded with the hiaest designated officer of the Gamier authorized 

to handle such issues. Together, the Parties a- zeed that the traininn period ofthe involved employee 

in that case would be extended and handled benveen the Carrier’s Manager of OperatinS Practices 

and the TJTIJ Local Chairman, with all correspondence between the parties was forwarded to the 

General Chairman and Labor Relations for monitoring Jn those circumstances, PLB 5912 held in 

Award 169 that Carrier had abided by the Agreement requirements in judo& the employee as 

having failed to satisfactorily complete the trakin~ course and termination was the appropriate result 

under the “self-executing” provisions of controlling .@eements. 

In the present case, however, without reaching the merits of Carrier’s conclusions that 

Claimant did not satisfactorily demonstrate competence and ability in the over-the-road phase ofhis 

traininS, the undisputed failure of Carrier to comply with its contractual obligations to notify the 

appropriate UMJ officials of Claimant’s entry into and progress/problems make application of the 

“self-executing” termination provisions inappropriate in this particular case. Based Iupon all of the 

foregoing, this Board concluded that Ctier must allow Claimant an addirionai opportunity to 

qualify as an Engineer unde: terms and conditions set forth in the bench decision, sti?ra. 
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.- Claim sustained in part, as indicated in tie bench decision rendered on March 25: 

200 1, szqJra. 

Dated at Spencer. Sew York on SeDtember 7. 2001 

;’ ? Union Member Company Member 


