
AWARD NO. 136 
NMB CASE NO. 136 
UNION CASE 99055 

COiWANY CASE 1194517 

PUBLIC L,IW BO.ARD NO. 4450 

P.-VITIES TO THE DISPCTI: 

LNON PACIFIC KULROAa CO~lP.IKY 
(Western Region) 

and - 

BROTHERYOOD OF LOCOMOTFE EXKXXERS 

STATEMEYT OF CLAIM: 

Appealingr the Upgrade Les-el 1 Discipline assessed to En$neer J. Apkins and 
requesr the expunge;nsnr ofdiscipl2ze assessed and pay for any and all time lost with 
all seniority and vacation ri$ts restored unimpaired. Action taken as a result of 
formal investigation he!d on ~~u~ust 3, 1999. 

OPINION OF BOARD: Following an inwsti,oation into charges presented by Manager of Train 
Operations MS. Leatherbury on July 25. 1999. Superintendent Workman issued a notice of 
discipline against Claimant, dated .~u~x ! i, 1999, as foilows: 

The Founds set forth in the Vice General Chairman’s letter ofAugust X,1999, appealing 
the discipline Claimant, included the fol!owin 2 very serious procedural due process objection, 
readins in pertinent part as follows (Emphasis added): 

“In accordance %i-d~ the Sys~11.4~r~w.. ----e-r- Discipiim Rule - md that portion addressing Appezis, 
Section 11 thermt: as a’.- 0-d to by ti.c Ction Pa&ic Railroad Company and the Brotherhood of 
Locomotive Engineers (XV&en R:$o~)~ we r?sFectiily apuezl the Upgnde Level 4 Distipiine 
assessed to EnX”rcr J. .Aplr;n~ 2rd rt;Jxs. I Ae removal of discipline zxsess;d md pay for III:, md a.11 
time iosr :virh 4 seniorir; 2nd vx;iiicr~ ~@ts resrored ~ukn~aired. 
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. . . Among other items regarding this case, w note the fact that Superintendent Workman 
actively participated in the so-called efficiency test as part of the testing team and them made 
final determinntion with respect to Upgrade Discipline assessment and FRA re-focation of 
Clnimant’s engineer’s certific3tion. 

Neither in the denial letters on the propexy nor in handling before this Board did Carrier even 
address the undisputed fact that Supetintendex Workman was a member of the three-man testing 
team and thus passed judsement on his owx actions when he made the tinal determination that 
Claimant was pilty of failin% the test and issued the disciplinary action against Claimant. That 
patent violation of the principles of fairness and impartiality in disciplinary investigations mandated 
by the System Agreemenr-Discipline Rule and the Upprade Program requires summary reversal of 
the disciplinary action in this case. As this Beard had previously held: the LERB decision which 
held that this procedural violation was not fata io an administrative determination concetig FR.4 
license suspension has no collateral estopped effect upon our aTbitTai detzmination under RLA 
Section 3 that Carrier violated the terms ala collectively bargained Agreement. 

1) Claim sustained. 

2) Carrier shall implement this .k.vard within thirty (30) days of its execution by a 
majority of the Board. 
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I”’ 
Dana Edward Eischen, Chairman 
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Dated at Spent 

Union &&Jer Company Member 


