PUBLIC LAW BOARD NO. 4450

AWARD NO. 3

NMB CASE NO. 3

UNION CASE NO. PR-VASQUEZ, M. J.-90
COMPANY CASE NO., $S001970

PARTIES T0O THEE DISPUTE:

" Union Pacific Railrcad Company (Western Region)
- and -

_ protherhood of Ioccmotive Engineers

st the expungement of 31 day actual suspensicn of
veer M. J. Vasguez and pay for all time lost.
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OPINION OF EBOARD:

Engineer M. J. Vasguez (Claimant) has been in sarvice with
Carrier for scme 17 yesars. 2s of August 1990 he was working on
the Engineers Extra Board at Las Vegas, Nevada, subject to call

by Carrier’s Craw Management Service (CMS). Train and engin

enplovees at this location warz subject to thz IollIdwing
managerial policies regarding misssd calls:

N WHO MISSED A CALL, OR

[x
5

ANY TRAINMAN OR ENGIN:
WHO IS REPORTED BY CMS A5 HAVING MISSED A CALL, MUST
ONTACT A LOCAT MANAGER TRAIN OPERATIONS, OR MANAGER

OPERATING PRACTICES WITHIN 43 HOURS.

W. S. NUA 388-5270 —_
M, ©. LODGE 388-9269 COR 2B54-1201

W. L. MILTON 388-5292

G. G. ESCALANTE 388-5231

W. L. MILTCON
MANAGER OF TRAIN CPERATIONS

CC: BAAC GGE WLM DMS MCD WSN
DOST: TRAINMEN’S AND ENGINEMEN’S NCTICE BOCKS

MILFORD, LAS VEZGAS, AND YERMO.
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CALIFORNIA DIVISION SERVICE UNIT
GENERAL NOTICE NO. €80
1LOS ANGELES - AUGUST 23, 1990

To: ALL T. E. & T. EMPLOYEES:

GENERAT, NCTICE NC. 22 WAS IMPLEMENTED ON

JANUARY 1%, 1950 IN ORDER TO REDUCE MISS CALLS.
IT WAS NOT DONE SC. THERZEFORE A MORE STRINGENT

POLICY SEEMES IN ORDER.

1)

2}

CANCELIATION NOTICE:

CATIFORNIA DIVISION CENERAL NOTICES NO.
33 AND 79 ARZ CANCILLED., NO. 7% HAD IMPROPER
DATE CF ISSUZ.

EFFECTIVE IMMIDIATELY, THE FOLLOWING POLICY
WILL APPLY RZCGARDING ¥MISS CATLS",
FIRST MISS CALL - LISTEN OF REPRIMAND
IS SENT

THEIRD MISS CALL - 31 DAYS ACTUAL
SUSPENSION

FOURTH MISS CALL - DISMISSAL

EMPLOYERE WILL CLEAR THEMSELVES FRCM THE
PROGRESSIVE CYCLE, UNLESS IN DISMISSED
STATUS, IF TEZIY MAINTATN ONE YEAR FREE OF
"MISS CALLS"™ FOLLOWING DISCIPLE FOR TEE FIRST
OR SECOND "MISS CALLS"™ OR FOLLOWING THE
SERVICE OF ACCUMULATED SUESPENSION TIME
RELATING TO A "MIES Catin.

TONY CHaCON
TRANSPORTATICON SERVICE

At about 5:00 p.m. of the afternocn oI rugust §, 18%0,

Claimant called CMS and lzarned that he =tood ninth cut. He

anticipated that with ncrmal worX flow ha weould probably gst out
b7 mid merning on August 10, 1290. Apparsntly Claimant left his
residence on the evening 27 Rucust &, 1280 znd did nct raturn
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until after 1:00 a.m. on August 10, 1990; but he later testified
that he had with him the pager or beeper which he is reguired to
moniter while subject to call., Apparently thers was a greater
manpower need than usual, beczuss CMS called Claimant at 1:00

2.m. on August 19, 1550. He did nct answer his heme telephons

When Claimant lesarnsd that he had missad a cz2ll, he
telephcned Managsr W. 8. Nua 2t the nunker listsd on the abeve

Thes telzphcne was answaresd by &n answaring

i
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machine and Claimant ls:

Carrier’s next action, hewever, was a lsat

from Superintendsnt Chacon, notifying Claimant zs follows:

"Under the provisions of Ruls 135 of the Agrzament
between the Union Pacific Railread COmnanv and the
Brothaerhoed of Leccmotive Enginsers, effective April
15, 1¢72, this is to> adviss that your personal record
is being assassad with 31 days suspensicn, to be
served, for your responsibility in missing call to
perform service as EZngineer on Job NPLAZ on August 10,
1950, at 0100 at Las Vegas, Nevada, in viglation of
Generazl Rulss 2, B, D and operating Rulss 600, €04, 807
and 619, as COﬂtalnnﬂ in the General Cods of Operating
Rules effzctive Octcber 25, 1989.

ved that discipline is not

If advice 1s rzcel
will be schedulsd a2s cutlinad in

accaptabls, hearing W
your agreement.

In checking vcur perscnal rscerd, I £ind that you
ere assessed a 30 cav suspension, to be deferred,
under dats of March 27, 15350, and it will now be
necessary that you serve the 20 days deferresd,
including the 31 davs actual., This suspension will
commancs on August 27, 1880 and you may mark up for
Wcrk on Octokexr 27, 1980. Any *ule: or pnysica

W

xaminations dug must ke taken prior ts your marking up
fcr duty eon this datz. Failure tco raport for duty
- PO ; . - .
within ten (10) &ays fxom the above da will r=sult 1in
your peing considered zzsent from duty without
narmiasian and vour racord Wwill be handled accordingly.™
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Claimant and the BLE rejacted the propesed 6l-day actual
suspension and reguestad a hearing. t the hearing, Claimant
testified without contzadicticn that he had telephonsd Manacger
-

Nua and also prasented unconirsvertad writtsn evidancs that hs

had missad the call becszuse his pager was defszctive.

= . — - - — 3 -
1880, after lszrning that ne nzd missad a call:
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Claimant’s unrebutted gvidencs neotwithstanding, Carrisr
implemented tne 61 day actual sussension, iz, impocsaed a 31-day
actual suspeﬁsion for the "triggering incident™ of August 10,

19¢90, which activated a pravicusly defarred suspensicn based upon

-

]
fL

the following raco

"11=23~25==LETTER COF WARNING. Miss=d =z call to
e ¢ at 0130 Novsmber 2£th.

a 1 to dezdhezd
th

03-27-20-=-30 DAY DZFZZZEZD 5TE
: A2 at
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There is no guestion that Claimant was a recidivist with a
recent history of missad calls. If he had been proven culpable

-

for Auvgust 10, 19%0, the penaliy imposed would not be disturbed

f persuasicn

0

by this Board. But Carrier has the overall burden

incident". Carrisr must shculdar
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guilt of the "triggerin
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this burden without the kenzfit of any assumpiion that Claimant
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"3id it again”. When all is sa:i
sufficiently rasbutied cr diszcredited Claimani’s evidance that the

issed call of August 10, 1550 was atiributakls to a faulty pager

j=!

nd not directly his fault. Althcugh the case is a clcse one,

W

the burden of proof and the presumpticn of innocent until proven

culpability and

Hh

gquiliy reguire us to ravarse Carrisr’s finding o

to sustain this claim. -
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AWARD

1) Claim sustained.

2) Carrier must expunge the 31-day actual suspension for the

improven allegations regarding August 10, 12350 and also reverss

the 30-day actual suspension triggered by the findings relative

to August 10, 18%0. Thus, Carrier must make Claimant whole fer

the 61-day actual suspension Impesed Aucgust 27, 12290.

3) Carrier shall implement this decision within 30 days of

its execution by a majerity of the Bcard.

Dana ndma*‘d ElSu.."'}F"l, _chni .Em;
Datad at Ithaca, New YorX on

Union Member Company Member
pated at Lgc 27 192 Dated at Z-2ic T2 CMN pE
on on




