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-and- 

BROTHERHOOD OF LOCO?vIOT>? EXGiXERS 

-OF 
Request on behalf of Engine- 3 C -4vcock appealing the LJPGRADE Level 4.5 
Discipline assessed against his :ersc& record and request the expunsement of 
discipline and pay for any and a2 kre iost with all seriority and vacation tights 
restored unimpaired. This action taken as a result of formal investigation held 
.4ugust 21,23, and 26, 1996. 

OPr\JIO% OF 3O.QD: On Ju!v 19: 1996. Ez$neer J. C. Aycock (“Claimant”), with 25 years 

of service as an Engineer--8 years in the le+ron; in question--was called on duty at Nampa, Idaho 

at 1100 Mountain Daylight Time. ?Ze -*oked. as the Locomotive Engineer on the OGRBA-17, a 

loaded soda ash unit train wi;h 100 ioek and 14,775 tons, west bound between Nampa and La 

Grande, Oregon. A toral of 9 locomotives on the ilain were distributed in three sets, one on the lead, 

one near rhe middle and oEe on ;he rear or^-Ae r;ti, operating in Distributed Power (” CPU”) mode 

controlled from the lead locomotive, ‘he LY? 9390. 

?,t 2:35 p.m., al Weatherjy, Oregon: Ike OGRI3A-17, westbound on the main track passed 

- 
the signal at the west en d oi:he sidics at *Ayesr %‘eatherby nmning into the side of the SENPV-18, 

XI ‘zast bound mixd 2x0 iir,d COFC;TO1;C m.‘L? with 41 cars and 7 locomorives, opzratiEg i:: 

cocve3:ional ~‘no~e-2PT2 mode. The OGIi3.A :v2s ope:2tiq ai about 25 miles per hour on an 
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ascending gade and the speed was reduced but Claimant’s braking effort was insufficient to stop 

the train before the collision occurred, 

Tie SENPV-18 was struck at aboct t:, -.s , h= 7 1 t -ear car and derailed the 2 1 st throush the 1 ith 

rear cars. I of which were auto ctiers z.d f of \?-kich were on their side. Thz fo&z load of autos 

was leaning. The rear 16 cars were still o11 &e &ck as Lvere the lead 20 cars and locomotives ofrhe 

SEXPV. The lead locomotive of the OG-R3.4, was leanins at a 30% ar$e and ihe second 

locomotive was derailed. Conductor R. E. M!!er on Claimant’s t:ain was seriously injured md, 

accordiig to Carrier’s evaluation, propeq ad equipment damase exceeded $150,000. Claimant 

was withheld l?om seru-ice commencing Jiiiy 19, 1996 and served with a notice of proposed 

discipline and waiver of investigation on Iu!:; 22? 1996, which he declined. 

Foilowing due notice and a three-0’2~ hewing conducted August 23,23 and 26, 1996 by MT0 

Gary Banner. On the basis of the hear& i-. 0 --ord, Carrier assessed Claimant a Level 4.5 LXZAiIE 

suspension by letter of September 5, 1996, as follows: 

While you were employed as Engineer cil -Ae CGXBBA-17 ar approximately 2:35 pm., MT, on July 
19, 1996, near MI’ 376.2, Weatherby, Oreaa& Subdivision Xo. 43 1, your actions conuibut~d to ‘be 
collision of the SEX’V-18 and the OGiB.A.-17 at west switch Weatberby, Oregon, which resulted 
in 10s time injwy and damages in excess oiS150,OOO. Your actions were in violation of Special 
hsmctions, Item 17, Rule 2454, of Swem T’imet~ble No. 1, effective Ocrober 29, 1995, and Rules 
9.5, 1.12 and 5.16 of Fnion Pacific Rules, sfkztive .4priI 10, lOO4, 

For the aliezed rule violations, Engir,eer .y-,cock, served a 60 day suspension from senice iiom 

Saturday, July 20, 1996, through Tuesday! Seprember 17, 1996. Engineer Aycock’s locomotive 

engineer certification was also re;:okzd for one (1) month as provided in CFR Part 340.?07 ad 

210.117, %rap+. -r---h G, 
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Nohvithstanding this objection, whit> :vas renewed and expanded upon at the outset of <he 

hearing, MT0 Bonner did conduct the proceedings as Hearing Officer, in&dins dismissing the 

Orsanization’s renewed motion that ie ieCUS: h&self. Simificantly, acting as Hearing Officer, Mr. 

Banner refused to discuss the which dccumer,ted his own ptior s~uorn assertions that even “good)’ 

railroad employees “causht in some:~~ng” will “lie” or “fabricate the circumstances”. The 

following excerpt from pases 19-20 of-31 e kzxript of investigation s’nows Mr. Banner’s disposition 

of the Organization’s objections to his serving as Hearing Officer: 

Mr. A JBakker: This is Local Chatia .4 J Jak?er3 Division 362, BLE. We have a objection that, 
Mr. Bomer, it states o* his witness sT22f-.i.. ‘--‘3; ;har you are the HeaIin_es Officer. We find that you 
should disqualify yourself from being the Henrings Officer, bnsed on the fact, under worn 
testimony, that you have slated That all railroad employees are liars. You-second of al!, you 
have stated, in 3 letter to Mr. W B Hulse, confirming the fact that all railroad employees are 
lies. We have the court case: we hne >-our testimony; we have the letter to Mr. Huise. We 
wish to enter that 3s an exhibit znd we. 3s 3” Organization, are asking you to re.mow yourself 
as ihe Hearings Ofiicrr, based on the fact :hst you cxmot conduct a fair and impartial hearinz, 
with the fact that eveqone at this :abie, or in this room, for that matter, is a liar. You are not 
fair; you are not impartial with that thought in your heart. 
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.kt pase 329 of the transcript, Hearing OEkr Bcnner flatly refixed to allow BLE to introduce into 

the record a certified stenogaphic ZJI 1 sc;l~rion oihis own prior prejudicial statements concerning 

the veracir]i of employ,, -0 witnesses in diszinlinary investigations. 

.k close examinattlon of the hexzg tr;.... -qcriut shows several other instances in which tie 1 

Organkation’s concxns that Mr. Bcr~e: :vculd ?x less ihul imparTia1 in his conduct of the hearin% 

appear to be borne out on tic ic0rd. 2-2 z;?s:+t ag 3 , p e- ‘0, 16, 231, 250, 352, and. !n addirion 

to rhese rroubiing iapses in proc-d-al Z-L* prOc?ss, tliis r-G --ord also contains more undisputed 
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e\;rdence of fatal megulanty m cam.. ‘3~‘s handlhng of this case. AAer the accident under investigation 

but weeks before the hearing coirzence~, the following news report about the incident near 

Weatherby in Eastern Oregon appeared in :he .4usust 7, 1996 edition ofThe Cre,?onim”: 

The conducm 2nd L!X sxpinez: OP _._ A* xzs:‘:a~~d n& failed io he-d 3 signal waning %zt ;be track 
_I- wasn’t dear. sad z(i ,:mdohl, a - ib- _ ___I ---in- 3-r--;c qo.&man in Om&.. 

Invesleators dc:snbcd rhe sigzi :iz.z xo:~~~ md rhe train had piesty of time TO SO?, Tzmdti 
- 1 sad. He doesn’r knew if e:rh~r GI -2~ tz;:c:, T.zs* %4l be discipliaed. 

It is not open to relisonabls &bare that this is persuasive evidenc,e ‘Lhat Canier blatantly 

prejudged Claimant’s cuipability betL -re zhe Or&zation were even allowed to present his primary 

defense at the hearing, i.e. testimony %rn 2.. •. crew on the OGRZA stating that they were working 

on clear (green) signals west bound on the main line; that they had a clear indication at East 

Weatherby; that they were unaware <:a? 2s SE. YPV was still entering the siding until they rounded 

a blind curve approximately 1300’ -1om :IX +es e 4 T-. t nd and saw the signal at West Weatherby with 

a double red indication; and *&at the Ens ‘leer then placed the locomotives into Ml dynamic bra&S 

mode and attempted io place the tram anrcmatic brakes into emergency. 

In the final analysis, this c!&-- most be sustained without reachins or detennring any of ‘he 

controversial evidence concerning the merits of Carrier’s deter;nination that Claimant was culpable 

for the accident. That result is reqtiztd ‘:tczr se of the above-described fatal fa2ure of Ctier to 

provide Claimant with the “fair an-c ~~~~~~~~~ ‘----:-I investi@ion” mandated by the L%‘.BLE System 

Discipline ?.greemeni. Cn that b2.sir. :is c.c-~~~ I-:- is sustained arrd Catier is directed ?o rescind the 

L . . 
eve! 4.5 mxx~.2x disc:pmy: 3~ys0n 0fEnpeer ~hycock. 
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As to whether back pay othexise due znd owins to a successful Claimant is payable during 

periods of FR4 suspension or revocation: &is Bond adopts the position set forrh in the following 

auihoritative decisions of rhe X&U? First Division: 

. ..[I]t is believed &at cxrier deniS Clii~zzz: due process :a this marie~ which is a \?olation of 
C!ain,m’s Agemezt righr to a fk :z- -_a .-_._ A ‘--Reid .&vestigarive hcatig....Giuen the above reasons, 
this Board is com?e!led to rule Thai -2~ ;eSa.g c!aim, which has been filed in this marer, must be 
susuined 3s presented. Having male ihe preceding deternkation, however, the Board is also 
compelled IO rule :hat we have no jurisdicrion to remedy the FR-l’s 30 days revocation of 
Claimant’s Ensineer’s Cerritktion. Scci a rr;aner inwives a srarutory appeal procedure; and the 
quesrions of~rh&er or nor said PY.T.~~ *‘-on xs?s orope:, and whether OI not Carrier will be required I 
to reimburse Claima ior losr wages ‘5x~~t~’ _ i11114g rhe period of said ;O days license revocation 
will ultimately depend upon a n?!kz by .&e FK-l which aat agency has the sole and exclusive 

jurisdiction to maks. 

hLLU.E? First Division -1wzrd 24424 (Dccl;et 41 099), John J. Mikrut, Jr., Referee (Emphasis added). 
+e********** 

The Board is aware v&at C!a;- iiiiarit h rztzkd xhe FR4’s 30-day rcvocztion of his Locomotive 
En$xz:‘s Ccnificition. The Board bzz z~&sdicdon to review the FR4 portion of this case. The 
questions ofwhether or not the revocation was proper, and whether or not the Carrier will be 
required to compensate Claimant for lost wages incurred duriq the period of the license 
revocation we issues That must be determined by the FIU. the agency invested with sole and 

esclusive jurisdiction wer such mai:ers. Se Ftisr Division .%ward 24121. 

NRAB First Division Award 2475’2 (Dcckt ii492), Katherine Gerstenberger, Referee (Emphasis 
added). 
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1) Claim sustained. 

7) Carrier shall implement t& “ii-ard Lvirhin 30 days of its execution by a majority 
of the Board. 

Dana Edward Eischen, Chairman 
Dated at Spencer, XSV York on Februarv 28. 1999 

Company Member 


