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P.4RTiES TO THE DISPUTE: 

LNON PACIFIC RULROAD COMP.AVr- 
(Westsm ReSion) 

-and- 

BRO’MERIiOOD OF LOCOMOTIVE E:I‘GlXEERS 

ST.ATEMEYT OF CL.01: .4ppeaiing ihe LPGR4DE Level 3 Discipline and 30-day suspension 
of Engineer J. M. Hylinger and request the _1_ a ~v.m~ement of discipline assessed and pay for all lost 
time with all seniori? and vacation ri$~s restored unimpaired. Action taken as a result of 
investigation held December 16, 155%. 

OPlKIOV OF BO.4.K): By letter dated Decenlxr 26, 1996, Carrier issued a Notice of Discipline 

against Engineer J, lvi. Hylinger (“Claimant”), reading in pertinent part as follows: 

at the ;Lbma Roundhouse afm si+ -31 disappearance. TIis alleged action tidicates 
vitiation ofRules 5.20; 5.;.3, S.1 Ed 6.25 of the Union Pxific Ruless, effective 
April 10; 1993. UpFade .-\ss:sirxm of Disciuline .After Formal Investiaarion 
m is attached. 
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Careful examination ofthe record convinces this Board that Canier’s finding that Claimant 

violated Rules 8.20, 5.33, 8.2 and 6.28 on the night ofNovember 27, 1996 must be set aside due to 

a fatal procedural defect in handling of this matter by Carrier managers. Specifically, the System 

Discipline Rule, “XOTICE” Item 2: is ciesr and unambiguous with respect to the manner in which 

the Carrier must sen‘e a Notice of Investigation: 

In that connection_ Claimant restifled v+:itho~ur c ontradiction that CMS woke him durin: his lawful 

rest period and the crew caller wanted to read the notice over the phone. Claimant said he was 

unprepared to w-rite aqythin~ down and as!kd for it to be sent LJ. S. Mail as the Agreement 

stipulated. See Transcript page 8: readinz ti part: 

.bIr. J. hf. Hvlin~~r: , - Wei!, when ! xi :onrmed by the CXG Crew Caller, he said that he had Notice 
of Inves~i~xk TO read to me, and it was a ;nile long. And I said, ‘Well,’ I said, 
‘I have no mcm ;iicopytig it down, you broke - - woke me up out of a somd 
sleep.’ I saiC ‘I don’t have a recorder.’ I says, ‘I’m nor taking any I\‘oncs of 
Imesdpario~ %-A charges, and so for&, tiar there’s no possibility of me wining 
dorm ?VSQTEZ~ -&r’s on this - on this, z.s a Notice of Investigation.’ I said - - 
told him ro m-rli ir io me like it’s supposed to be, or - - or hand-deliver it. Tne 
Company had axe ihan adequate time 10 hand-deliver it to me. I was an dury that 
evening, tie:: ;o?rid have hand-delivered it to me when I was called to duv. Tbhsy 
could have b-d-klivered it to me when I went through Fife, Washington, tbzr 
ilighf. They coiled have hand-delivered it to me at 4r:o Yard when I arrived. At 
none of ihose &es did they ever even attempt to even deliver it to me. 

-x********* 

Mr. R. G. Spjx: And you IX;: so xquesr of -he Cairrier to issue a cgpy of the Xmicc of 
IIlvercqio2~ :s %?I correct? 

Mr. J. >I. Hyiingcr: It’s nor my rts~onsibiky, it’s yours. 

Contactins an accused employee 51: :&phone duriiy his rest period and attempting to read 
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written notice is not a fatal violation of due process. But in our considered judgement, oral or 

telephone notification in may not be substituted unilaterally 

by Carrier in fulfilhnent of its piain oblisarion under the above-quoted Ianguage of the System 

Discipline Rule. Nor are we convinced rhat ihis fatal procedural defect was retroactively cured by 

the postponement of the ori,$nal hearing .under circumstances which leave substantial doubt that the 

Local Chairman’s concurrence was vo!~xit~. 

Based upon the failure of Catier to pro\-ide proper notice in conformance with the System 

Discipline Rule, we shall sustain rhis skim without expressins or implyinS any opinion on its 

underiying merits. The Level 2 UF’GRkDE discipline under arbiual review in the present case was 

tacked onto a previous Level -! (which had been imposed effective October 17, 1994 (after Claimant 

waived investigation into a charge of passinS a stop signal). That reinvigorated the Level 4 status 

and created a new 36-month probation period, rumrinS from November 27, 1906 (under the 

UPGRADE retention periods in effect prior to the 1998 revisions). Since the Board has decided in 

favor of the Claimant in the present case: Carrier must rescind the instant Level 2 UPGRADE 

discipline imposed due to the h:ovember 27: 1996 incident. As a consequence, Engineer Hylinger 

must be made whole for time lost in the 30-day suspension begtins Monday, December 301 1996 

and continuing through Tuesday, January 35, 1997. In addition, his discipline status reverts back 

to a single Level 4 occurrence, with the 36-month probation period running from October 17, 1993. 

October 17, 1997. 
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1) Claim sustained. 

2) Carrier shall implement this -Award within thirty (30) days of its execution by a 
majority of the Board. 

Dana Edwrd Eischen, Chairman 
Dated at Spexer, Sew York on Mav 7. 1999 

Union Member 
J 

Company Member 


