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AWARD NO. 97 

/ NM3 CASE NO. 92 
UNION CASE NO. 0717X 

COIKPA.XY CASE NO. 95ONSO 

P.4RTIES TO TFIE DISPUTE: 

Ll.OX PACIFIC R4ILRO.Q) COMP.4YY 
(Western Region) 

-and- 

BROTHERFIOOD OF LOCOMOTIVE E?iGlSEERS 

ST.\TEVEXT OF CL.I.I&l: Appealin rhe LPGFXDE Level 3 Discipline of Engineer B. A. 
Blanchard and request the expungement of discipiine assessed and pay for all lost time xirh all 
seniority and vacation rights restored unimpaired. -Action taken as a result of investigation held 
Februarv 3, 1995. 

-OF On the night ofJanuatt 27,1995, CIaimant was assiqed to the Los Angeles 

Engineer’s ExtraBoard and was on duty performing HG-Relief (do&chin& service. Claimant and 

crew were transported to Montclair, Califomia to dogcatch the X?LAV-25 which had been tied 

down in the siding. The dispatcher informed Claimant’s conductor of his intent to run another train 

around them, promptins the conductor to request a meal period which was approved by the 

dispatcher. Claimanr w-as back in his consist prep--,aring the locomotives for the eventual nip and did 

not have access to a radio and did not hear any conversations. 

Xhen Claimant was :gformed by- the cond~uctor of the meal period: he elected to remain with 

the train whiie the rest ofthe crew took theii lunch break. About S:l 5, Claimant noticed the main 

line si-gal 20 gem indicating to him the)~ would be ox ~erxken bv- a train which was then still several 

m.lles 2x3:~. Whether to +e a roll-by :shsn th, :r m -ain 5naily got past or simply to get some fresh air, 
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Claimant took his flashlight and left the control cab to walk along side the track. As Claimant 

walked alongside the right-of-way, he apparently stumbled, rolled and slid some six feet down into 

a deep drainage canal. The cana app arently was empty of runoff water, but because it was slimy 

and slick at its bottom and side and the fall injured Claimant, he had difficulty climbing up the 

embankment. Claimant threw his flashlight up over the top and upon his return from the meal 

period, the conductor noticed the flash!i$t, found Claimant and then notified proper railroad 

authority, ?+IYO Sutherland was ca!led to the scene and tried as best he cou!d to heip Claimant out 

of the predicament. Due to the depth of and the steep angle of the banks of the ditch the tire 

department was called and Claimant everr~ally was extricated. -4s a result of the fall Claimant 

sustained a sprained ankle. 

The investigation recorded various descriptiors of ihe area in and around the Montclair siding 

at the point where the head end of the XPLpL=\V was situated, but there appeared to be consistent 

testimony re,oarding the edge ofthe rmoffdrainage ditch bein some 12 to 17 feet away from the 

ballast edg of the main line. The record clearly indicated that Claimant was aware of the ditch as 

a potential hazard and the preponderance ofe:idence supports Carrier’s conclusion that he failed to 

comply with specified Safety Rules: 

70X.1 Avoiding Objects and Slip. Trip, and Falling 9azxds 
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Notwithstanding Claimant’s culpabi!iry, Carrier’s disciplinary action in this case must be 

modified. It is not disputed that the Form 3 and Notice of Charge specified that a finding of guilt 

would involve an assessment of a L e~:el 1 discioline. Nor is it disputed that at the time Claimant had 

a clean discipline record: reflected in :he Fotm 3 as Level 0. Inexplicably, after Claimant declined 

to waive investigation and was found guilty.. the MT0 revised the Form 3 to show a Level 2 and the 

upgaded the discipllme actually assessl :o Levei 3: as sholw in the following Notice of Disc~ipline: 

This punitive and ~unjusdfied escal aricn of the disciplinaq action from a Level 1 to a Level 

3 must be deemed arbitrary and urzeasonabie. .4ccordingly, Carrer must reduce the Level 3 

discipline assessed in this matter to a Le:.ei 1 and make Claimant whole for the difference. 

- 
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1) Claim denied in part and scstained in part, as indicated in the Opinion of the 
Board. 

2) Carrier is directed to adjust the LXXADE disciplinary status of Engineer B. A. 
Blanchard, effective February 1:: 1995, from Level 3 to Level 1. 

3) Carrier shall impiement this ii~ard within thirQ (30) days of its execution by a 
majority of the Board. 

4) Conrixued jurisdiction of this 3oard over any dispute which may arise concernin: 
the inrerpretation and impleme?.ration of rhis Ax cI t--d may be invoked by wrirten 
notification to the Chairman iom :he Orgamzation or the Carrier. 

Dated at Spexer, Xew York on Mav 7. 1999 

Company Member 


