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UNION CASE NO. 06265.4 
COMPANY CASE NO. 9503699 

PARTIES TO THE DISPUTE: 

LNION P.4CIFIC K4ILRO.U COMP.tiY 
(Western P.egion) 

-and- 

BROTHERHOOD OF L,OCOMOTTv’E EXGIIU+ERS 

ST.4TE%IEXT OF CL?.I&I: Appealir: [he LZ’GR4DE Level 4 Discipline of Engineer -4. F. 
Jimerson and request tine expun,, o-menI of discipline assessed and pay for all lost time wirh all 
seniority and vacation rights restored unimpaired. Action take2 as a result of investigation held 
arch 6, 1995. 

OPINION OF BO.&RD: On Febmary 1s: 1995, Mr. A. F. JLmerson, (“Claimant”) was the En3neer 

assigned ;o operate train KSL.4V-15, westaard towards Los Angeles, along with Conductor R. -4. 

Salazar. At MP 41 on the Los AnJlgeles Subdivision, near Turner Avenue, MTOs Mark Jones and 

Scott Sullivan conducted an efficiency tesi on Claimant’s train by placing two sets of torpedoes on 

the main line adjaxnt to each other tid approximately 155 feet apart. The intent of the test was to 

see if the train would slow i?om maximun authorized speed to restricted speed travelins no geater 

than 20 ?vl?H. At about 3:00 am, CIaianr’s train exploded all four torpedoes as the MTOs 

observed and followed the train for more *an two miles: not@ that the train was never reduced to 

an empirical speed of not 1more than 20 miles per hour ;Ir?til it headed into the siding of Montclair 

near MI) 36 on signal indication. 
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siding where the managers boarded the u2i; and interrogated the crew. At a subsequent disciplinary 

investigation, MTO~ Jone testified and MT0 Scott corroborated testified that during the interrogation 

of the crew at Montclair, neither Claitman.1: nor the Conductor was aware that they had exploded 

torpedoes: 

Notwithstanding, Carrier subsequently charSed the crew with Rules violations and following formal 

investigation assessed En-tieer Jimerson a Level 4 UPGRADE discipline for allegedly violating the 

following Rules: 

- 

5.7 Torpedoes 

(Illustrarion with Diaszn -4. not xproduced) 

(Illustrxion with DiaFzz 3. not reproduced) 

6.17 Movement at Resrricted Speed 



pLB Pa. cllln, 
AWARD NO. 94 

N-MB CASE NO. 94 
UNION CASE NO. 06265A 

COMPANY CASE NO. 9503699 

3 

_ ,. ..: f 7 PC- r-->rir~~~qT- 

a poinr whe:t movc~c111 a resuicrrd speed-is no longer 
rc2&lired. 

Careful analysis of tie record e~.-itiex: cominces this Board rhat the disciplinary action 

imposed in this case must be r~;ersed. Cker did meet its initial burden of goins forward with 

sufficient evidence to make out a ptiln~ .I ~kck case of Rules violations, when it proved rhat the 

Claimant took no action to slow his tT ak 10 restricted speed in response to the detonation of the 

torpedoes. However, Claimant and the Or@zarion rhen came forward with persuasive probative 

evidence to rebut rhat.lp~inzafacie she--7 ,kikg ofculpability, when they showed by a preponderance of 

the evidence that neither Claimant nor 2~: Conductor was able to hear and reco&ze the sound made 

by the torpedoes. In the final analysis, C&:r did not carry its overall burden of persuasion that 

Claimant was culpable on this record. 

All things being equal, the de:onericI? of four torpedoes should be readily detectable in a 

conventional cab. It should be obvious Aa! mere self-serving assertions of “I didn’t hear it” would 

not be enough to persuasively rebur Ctisr’s -. -xidsnce. But in +his case, it was proven that Claimant 

and Conductor Salazar were inside IocoEcrive LF 9G65, which was at that time a unit equipped 

with a radically different style of cab. TL- : 43 -o-called North American “Comfort Cab”, has a sound- 

deadenin interior operating compartmenr_ far superior thzll convendonal designs in noise reducrion, 
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KSLAV-I 5 was traveling approximately 62 MPH in 8”’ run (maximum power output and noise 

level) at MP 41 when it exploded the two sets of torpedoes. The two MTOs were positioned alvay 

from the train in close proximity to the romedoes, sitting in their Jeep with doors and windows open 

so they could hear the bursts. However, ir is undisputed that Claimant and the Conductor were in 

the sound-deadening cab, operating a 13 porter. with the windows closed, the radio on, and wearing 

ear plugs. Their testimony is pzlpabiy ibLJU ->--%ive that they simply did not hear the torpedoes: oiher 

than as a dull thud consistent with SOIXOII: throwin,o rocks at their train. Given the state of this 

record, Carrier failed to carry the burden ofproving Claimant guilty of the charges against him 

1) Claim sustained. 

2) Carrier shall implement this ;\ward within thirty (30) days of its execution by a 
majority of the Board. 
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Dana Edward Eischen, Chairman 
Dated at Spencer, New York on Mav S. 1999 


