PUBLIC LANX BGARD HC. 4500

AWARD ¥O. 10
CASE NO. 19

PARTIZG MANUPACTURERS RAILWAY COMPANY
10

and
RLEPUTE UHITED TRASSPORTATION UNION

STATEYENT QF CLAIM

Claim of Engineer D. K. Wuertz that ke be paid for all time and benefits lost
that he would have earned or received on the Mapufagturers Railway Company far
the period December 1%, 1983 through Janvary 13, 1584, and that he be paid for
attending the hearing held on December I, 1983, and that his reccrd be cleared
of all charges arizing from the alleged incidant occurring on November 3, 1983
while working as engineer of the 3:00 p.a. Crew.

FINDINCGS AMD DPINIOKR

The Board, after hearing upon the whole record sed all the evidence, fiads that
the parties herzin are the Carrisr and Employee respectively within the mezaning
af the Railway Labor Aect, ay amended; that this Board is duly conabituted under
Public Law B89-456 and has jurisdiction over the parties and dispuie involved
herein; and, that the parties wers given due gotice of the hearing thereon.

riaimant was the engineer on the Carrier's 3:00 p.p. Job on November 3, (923,
Several houres into their assignment, tha crey on this Job pulled off the
Hi-line onte the Brewery Main with ninetzen caricsds of beer that were to be
mhoved into Track No. & River Yard, During the procsss of shoving inte Track
Ho. 6, five cars in the midéie of the train derasiled. PBEefore the Claimant
ztopped the train, however, the dersiled care were shoved over five hundred
feet on the ground (one of the derailed cars wasx shoved sideways for over &
hupdred feet) cauming damage to the rail and tiss which necessitated repair.
On Novesber 12, 1983, nearly two weeks after the incident, the Cartier's
superintendent preferred charges against all mexbers of the 3:00 p.m. Job crew
for their "allegad negligance, carslepsnesy and failure to properly perfurm
{their} duties ... [on] Kovember 3, 1983, which resulted ip an accident/
derailment that occurrad at or sbout B:4% p.a. on the svening of Hovember 3,
1983, at the porth end of the River Yard on the Brewery Main Track. xxs™x

o s WA

# Tn addition to the Claimant, the other crew members subject to thisx
investigation were the foreman, fieldman and headman, The foreman was also
charged with an alleged viclation of Rule 14 of Bulletin No. 102 and Bulletin
Bo. 71 of the "Bulletin of Special Instructions Applicable to Employees it the

Operating Departmant”.
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The hearing on the chargs=z contained in the notice of investigation was hald on
Gecember 3, 1%83. Following the hsaring, the Superintendent rendersd a
decision on December 13, 1983. Based on hisx review of the testipony and
related evidence, he determined that the Claimant and foreman of tha crew wers
respongible far the derailment of fiva cars and the regyltant damage to the
track after the derailed cars wers shoved 1 considerable distance on the
ground. In the same breath, he fsund no evidence inplicating the other crew
nembery and absolved them aof sny blame in this accident. Since the

 Buperintendent held the Claimani and foreman “equally quilty”, they both

received suspensiona of thirty days.+

in appealing the Claimact’s suspensian, the Organizationh was unahle to resolve
the instant claim on the property., Subseguently, the Organization progressed
the contested claim £0 this Board for final adjudicatipn.

Hers, the Qrganization attacks the Carrier's diaciplinary action an procedural
and subsatantive grounds. On the question of proceduyre, the Organization
focuses on certain irregularities ip the investigative proceszs which
purportedly denied the Claimant his contractual rightz to a2 fair and impartial
hearing, The Organization 3nitially contends that the Carrisr improperly umed
twy offivery to copnduct the hearing in the Claimant's ca=me. This occurred,
according to the Organization, whep the Superintendent actively participated in
tha investigation by paszing hotes to the designated hearipg officer
notsithstanding the ghjsation veiced by the Claimant'sx representative,
Moreover, the Organization xrgues that the hearing officer compounded this
procedural irregularity by denying the Claimenit’s representative's regueat that
he be allowed to review those potes. It iz the Grzanization®s position that
thix aspect of the invastigation deprived the Claimant of hisz due procesx.
Coupled with thip gowplaint is the Organization’s assertion that the
Superintsndent’z multiple roles as the “original charing officer”,
“co-conducting officer®, "witnessz", and ultimataly the “judge™ who detemminad
the Claimant's guilt and aszesped discipline, subvartad well extablished
adiustment Board awthority relative to a fair apd impartial jnvestigation. The
Organization mubmits that the ccabination of such ipconaistent roles szsumed by
the Supurintendant similarly prejudiced the Claimant'a rights,

Another procedutral defect chserved by the Organization concerns the actual
cenduct of the hearing officer., The Organization specifically maintains that
“hig actions, when reviewed carefully, demonstrate biam, a tendency to ignorxe

+ Daxpite their shared guilt, the Claimant and forewan filed indivicdual claims
dizputing the Superintendent's determination and assessed discipline., gfach
claim is Gealt with in separsce Board awards. The foreman's claim, therefors,

iz discussed in juard No, i1, Cage No. 20.
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essential facts, expression of his own ideas, preconceived opinions, ...
argumentative artitude {and} favoritism for the Carrier on every lasve ...."
{Organization Submizsgien, p. 7} The Organizaticn oplnes khat the hearing
pfficer was primarily interested i1y sstablishing the smount of damage cauazd by
the derailment than in developing the facts and conducting a bearing within the
paraneters of fairness and impartiality. Jnsofar as the Organization is
concerned, he prejudged the charges against the Claimant in deprivation of hiws
entitied right to an ohjective and unblemished inguiry of the Hovenbder 3, 1933
ipgidank. The Organization believea that the Claiwank®s thirty days’
zuspension should now be zet aside with pay for time lest because the Carrier's
dstarmination of nis guilt was the product of a procedurally flawed and unfair

ipveatigation.

Hith respect ro the merits of the cage, the Organization contends there waa oo
subatantiating evideance that the Claimant was careless or nagligent while
performing his duties when the accident occurved on Track Mo, & River Yard.

The Organization declares rthat ke did nobl csuse the derailment, aor should he
be held accountabls for the damage to the track aftar the daralled cary were
shoved aver five hundred feet on the ground hefore he stopped the frain. Ax
noted by the Organization, Claimant shoved the trals intoe Track No. 6 River
¥3rd with the engine throttle ik the fourth poxition at & speed of six ailes
pes hour, which way well within the ten miles per hour apsed limitatiosn in the
yard. It is further indicated by the Organization i{hat in the process of
shoving the nineteen cars iante Yrack No, 6 River Yard, the firat seven caca
paseed pver the switch point {where the darailment actually ocrurred} without
incident, but thet the middle five cara of the consist climbed the switch point
which caused them to derail. On thiz very point, the Organization maintains
that the Claimant should not be blamed for what happened since all the
witneszaes, inciuding the Carrier’s Roadmanmter and chief fZnginesr, teatifisd
that the dersilsent was the resulr of equipment climbing the switch point. The
Organization apecifically refers to the Roadmaster's tearimony which &lso
indicated that a combination of other factora may have gaused the derailment;
&, 0., the flatness of & wheel of a certiain car #ill get ou a point and poszikly
drop off, or where & car is sghifting from side to side when being ahoved and
derails when a certain amount of presmures hits one aide, Such faczora, the
Orgapization asysrts, were not within the Claimsnt's controd.

the Organization avera that the Carvisr failed to sustain its burden of proof
since there wad oo desonstreble avidence to prove the Claimant guiliy of the
alimaad offense. Despite the absence of nxgligeénce or a rule viclation on the
Claimant's pary, tha Organization stresses that he waa unjustifiably punished
merely bscauss & derailment occurred. Alternatively, the Orgasixation, an the
meTits, neeks the Board’s yeversal of the Claimant’s thirty days™ suspengion.

In denying the c=ialm, it iy the Carrier’s overall position that the Claimang
was properiy chargad, givan a fair and impartial hearing, and found guilty as
chargsd on Lhe probity of the evidence. The fLarrier rajects the Organization's
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notion that the Claimant’'s guilt waa prejudged or that its hearing officer
acted with bias toward him during the investigative proceeding. From &
procedural stacdpoint, the Carvier thus disputes the Org&ni:atien‘s aszeriion
that the hearihq officer condycted the jnvestigation in ap arguventative and

macinulabive mannar Iin dﬁfﬂﬂfl!nﬂ' the ruis nf the bsarning aéfirar, rhe Parviae
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believes that it was his raspanszbzlxty to develop all the facts in smarch of
the truth regarding the causes of the derailment and the Claimant's invelvament
in that iacident. The Carrier maintainx that be properly carried ocut hiz
reapongibaility without comprum;sinq the Claimant'as contractual due process
rights. Jtated otherwise, the Carriler hoids tou the view that no procedural
errors were coamitted by the hearing offiter in the conduck of the Claimant's

investigation.

Pespite the appareat difficuities the hearing officsr epcountersd duripg his
probe of some of the witnesses at the investigative hearing {whose temtimony,
in the Carrier's judgment, was lsxz than credible), the Carrisr submits that he
was able to adduce sufficient probative evidepnce on the Claimant's guilt. Such
evidence, the Carrier avers, proved that he was insttentivé to hia assigqnument
while shoving the train into Track Mo, 8 River Yard. Iosofar as the Carrier is
concerned, the Claimant's purported failure to propetly perform hixz duview way
a factor which contributed o the daraiiment and dagage to the track.

Po gzupport the finding of guilt in the Clizimant's caae, the Carrier refers to

vmmnndvaitsriad mossad roaumaling Fhat rha £loa mowme afd Amwoee Tad ane wha uirs k=h
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cohnection were sybzequently shoved aver five hundred feet on the ground; and
that one of the five cars warx zhoved on Lhe ground sidevays for a distance
exceeding one hundred feet “with the trucks on both ends of the car digging
deeply into the ground butying ona coapliete zet of trucks all the way down to
the carframe.” (Carrisy’s Submisgion, p. 4) In addition, the Carrier notes
that several hundred fest of rail and ties uere extensivaly damaged. This
particulay evidence, according to the Carrier, discredits the Clalmant‘s
versing that he was shovaing the train with the engins thrortle in the fourth
position and that the train came o z smooth, gentle stop. Contrary to the
Claimant’s plea of innocence, the Carrisr arquss that the sxtant of the
derailoent can be traced to his “"lackadaisical® handling of the trein at the
time of the occurrence. Under the circumstances surrounding thix incideant, the
Carriey £irmly believes that the discipline he received waz neither harsh nor
anie?

ynjust,

Cn the merits, therefore, the Carrier assearta that it mer its burden nf proof
with competant svidence subatantiating the Claimant’s guilt upon which his
dimciplinary penalty was fixed. Consegquently, this Board is urged by tha
Carrier to affirm hiw thirty days’® suspension.

The Board has carefylly reviewed the record in this case viz-a-vis rhe
opbizctions raised by the CGrganization guestioning the procedural regularity of
the Claimant'a investigation. &fince other members of the Noveaber 3, 1983
3:00 p.&x. Job crew werw charged with the Claimant in the same notice of
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investigation and involwed in the sams proceeding as he, the Board's procedural
inguiry must treat with the ilovestigation record in its entirety rather than
confine it% acope te that portion dealing oaly with the Cleimant. Should there
be any guarrel with the Board’sz pozitiop, the parties are reminded that the
Claimant'y guilt am determined by the Carrier wax got limited gsolely to his
testimony dut drawn from evidence contzined in the whole recond.

Herse, tha Organization's complaint alluded to several precedural erzors, the
gravity of which concerned the propriety of the Supsrintendent®s and hearing
sfficer's conduct in the csurse of the investigative process. These
ohejoctionE, Which take precedence over the subsrtantive azpecta of the
controversy, adversely affact the Carrier's determination of the C¢laimant's
guile,

tnitislly, the Organization objected to the shests of paper or notes the
Suparintendent pazaed to the hearing officer Juring the dirsct examination of
the foreman of the crew who, like the Claimant, was under investigation for hix
role in the November 3, 1983 derailmenz., The sbjection dealt with the hearing
offivar's refusal to ailow this esployee’s representative {who al=so represented
the Claimsnt at the bearing) to inspsct these aheets apd/or hotea after e
asked to zee them. In the Board's opinion, the hearing officer arred when he
arbitrarily refused the representative's reasonable raquext to see this

. saterial, As a matter of procedure, where written memorands, actes or other
documentation ig submitted to the hearing afficer in the course of a formal
investigation, such material iz suhiect Lo sxamivnation by ths partiss involved
in the proceeding. The hearing sfficer in the imatant investigation gave the
accused eaployees' representative the opportunity to review mexoranda written
by the Carrier's Roadmaster and Chief Engineer which were presented at the
hearing. It was of little conzsquence that the latter docusmentation (relative
te the November 3, 1983 derailment) was later introduced intoe evidence, whersas
the Bupsrintendsst’s nctas were not. The ateused saploves’zs reprementative waa
still entitied to inapect any and all material brought to the hearing officer's
attentioh irregpectiva of its relevancy or lack thereof to the inveatigation.
Suffice it to say, the errvor committed by the hearing officer in this instance
waz an inexcosable mistake in procedure.

I the same vwein, the Organization objected to the Buperintendent’'s active
participation in the investigative hearigg. Accoyding to this objection, the
Superintendent's participation in the hearing slevsated him to the status of
"eo~conducting officer®, Whils the Hoard understands the reasoning behind this
ovbjection, the note passing incident raferred te hersin caspot be bhroadly
construed as placing him in the capacity of a “co-conducting offjcer”. Yet,
the Board finds his involvement in the hearing, albeit of limited duration,
improper conduct perceived as prejudicing the rights of thosa subjsct to the
investigation which embraced the Claimant. Collateral to this sbisction, the
Boaprd finds anathey flaw in the iavestigatiosn where the hearing officer allowed
the Superintendant to be present during the examination of witnesses {including
. the Claimant). In this instasce, toa, the hearing officer procadurally erred



Award No. 10
. PLD No. 4300 Case HNo, 13

sincs he seguestered all witnasses eswcept the Superintendent who later
testified. Simply put, he should not have been allowed in the hearing roca
ortil he was summoned to testify. Moreaver, this errar ip procadure wag
graievonsly strained when rhe same Catrier officer, who originated the charges
against the Claimant, avtended the hearing and then dbriefly testified,
uitimately detarsined has gurlit. The Supersatendent’s conflicting. roles cauged
a2 glaring defect in the accusatorial proceszz which proved detrimental to the
Claimant's right to & fair and impartial investigation. On this precise point,
First Division Award No. B25% held: “The position of witnesy with examiner and

judge are not compatibie. mmmmm_&__mu_u I td 2

wit the carrie [ 3&au
investigation, zave an @ witnesa.™ (Emphaszs added} Conaiatent Hlth thia

aythority, the Superintendent wax reguired to recuse hipself from further
involvement ia the investigative process by delegating the authority to decide
the Claimant's fate 6 anothey Caryier officeyr f(e.g., the Assistant
Superintesdent), As already mentioned, him failure 0 do so compromised the
Claimant's contractual dus process rights,

Due to the digturbing effect thesw particular prodedural irregulatitiss had sn
the Claimant's rights, there can be no other Tuling but to nullify the
Carrier's detarmination of his quilt and the discipline he rscerved as a
cohseguence theredf. Hoth were the product of a fatally flawed investigation.

. In view of the foregoing, it ix unneceaszary to dwall on the ramaininyg
procedorai objections raised by the Organization., The Board, ever cognizant of
thase chiactiony, i3 perzusded £0 make a final comment. While the hearing
officer’s concern for the truth cannhol be faulted, him overzeaious endsavors in
trying te ascartain the truth was quite dubiows. Unfortunately, in hiz quest
he lost sight of the fact that the rale of prexiding affjicer at ap
investigation was oot of an adversarial pature but zkin to an umbiased neutral.

gince thix dizpute haz besn decided ou procedural gzounds, there iz no need to
discuas the faciual merits. For the reasons stated herein, the Claimant's
discipline shall be set azide, Accordingly, the Carrier shall par hiz for all
Eime and benefitn lost for the perisd of hisg thirty dayvs' susxpension (i.e.,
from December 15, 1983 through January 13, 1984}, He shall alzo be paid for
having attended the December %, 583 investigation. Such compenmation will bs
baxed on the applicable rate of pay that waes in effect at the time of the
Claimant'= suapenajop. Furlther, the Carrier ahall expunge from hias smployment
record any and all reference to the aforementioned disciplimary action.
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EWARD
Claim zusatained.

ORDER

The Carrier will comply with the termy and conditions set forth in thiz Award
within tharty {30} days of the date hereof.

Charles P. Fiachdach
Chairman and Neutral Hember

#iiliaa J. Lamdy, Carrier Member Charles L. Litfle, EZo#loyee Hember

. Bated at Chicago, 1llinois,
this 3ith day of Auguwst, 1589



