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Claim of Engfnerr D. K. Yuertr that ht be paid fw alf time and benefits lost 
that kc would havt earned OP tecaiwd cm that Hanufacturera ~aillray company fair 
the pericd December 15, 1983 thmUgk Janeasy 13, lSS4, +nd fkat kc be paid for 
artanding the hearing keLd on December I, 1463, and tkat his reccrd ba cleared 
of alZ charges arising fm tie rlleqed incident wxuning on Hovembtr 3, 19BS 
wkiie working as engineer of the 3:OO &a. Crew. 

T~U Board, aft&f kear’ihg upon the ~hsla raclmd acd all tba avidmnee, finds rhit 
the parties herein are the Carrier and i%pXoree reapectiveLr within the meaning 
ef the Railway tabor tit, a$ uaendedi tkat tkia board itt dltly canatitutad usder 

0 
Public Lm 89-458 and kaa jurisdiction over tbe perties and kpute involvtd 
heroin; and, that the partiea mm given due no&c of the hearing thereon. 

Claimant ~4s G-x engineer in tbe Carrier’* 3:OO p.m. Job m Novefnbcr 3, iSS$. 
Several kaw8 into their assigIuQ@nf, cka crew on this .rob pu11ud Off the 
Hi-line ant0 the Brewery Kain with nineteen carlaada cd beer that were to be 
shaved into ‘fr&c.ck Ha. 6 RiVCP Ycuri. During the practss of akovinq iata Track 
NO. 6, five cars in the aiddIe of the train derailed. Before the Claimcat 
atopped the train, hewever, the drrafled cars mm shoved over five kundred 
fact on tke grcund (one of the der;rileQ card na shoved sidtuays SW aver L 
hup&& #+&.I caurriag dirmaga ta the rail and tias ukick neccespitared repair. 
On wsaaber If, 1483, nmrly tuo weeks after the incident., the Carrier’s 
Superintendent pref+rrcd charqra against aiX members of thu 3~30 p.m. Job crew 
for their “#llegcd nb~li~cncc, ccualcrrsnesr and faihre to progcrly p+rfwa 
f their1 duties I . . [on] November 3, 1983, tiieb resulted iir an accident/ 
deraifment thet occur.& +t Or rlxrltt 8:45 p.24. cm the Waning of #ove&cr 3, 
1983, et the north and of the River Yard OR the Brewery n&k Track.**=“* 
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the hearing c)3 the chnrgts contained ih the notice pf invcotigativn uas held on 
lir?c&ur 1, 1983. Pallwing the hearing, the Superintendent render& L 
decision on Deceaber 13, 1983. Eased on bin rwisw of tbhr te?rtimvny and 
rcfateQ evidence, he detarninad that thy Clairaant at& fopxmn vf thd sxw vcxc 
rcspvrisibIt fffr the. derailment of .five cars and the raarnltant da;aage‘m the 
track after the derailed CAFS mere zkwed a considerable distance on the 
grolmd . IR the same breath, he fnund nc evidence rapl&catinp the other crew 
membhrd and rbsolvcd them af my blame in this accidmt. since the 

,~uperin~~~dent held. tht CX~Lmant ad fareman “equally guilty”, they both 
received suspensions af thirty days.* 

Xn appeating the C3aimafit’s eUspcnsFo&, the Organization was unable t-3 refmlve 
tse ibstmt chfa on CbC gwvpertyo SUb4NUentlY, tha 5rganitarioa progressed 
the contested claia to this Bati for final adjudicafivn. 

Hera, t&c OrgaantzaCtvn attacks the Carcicr’s Uia~ip3iqary action on praecduwl 
and subatantiva grounda, On th+ quaation 0E pr0ce&xh, the Orgtnisativn 
focuses on ebstain irregillrritica in the investipative pruccila uhirh 
purportedly denied the Claimant hi8 contractual rights to a fair and S@partial 
hearing, The Organfiotion initially castends that &he Carrier iagrvperiy uaed 
two officers ta eonduct the hearing ia the Claiznant’s case. This occutrred, 
according to the Orgwizatiw , when the Supsrintcndem actively participaW in 
tbc investigation by p&wing fivtes to the d&gnat& hearing officer 
notuithatsnding the vbjection voiced by the Cl&m&t’s rtpraaentatke. 
ifureovtr, the Organitaticm atqme that the hearing officer emtgwnbed this 
proccdura1 ixregularity by drnying the CZaimant’s ~fqmsentdtive’~ rcquaat thaK 
by be dlowad to ravler those notea. Zt LT the Organiration'r positian that 
this aspact cf the iwastiguAm deprived the elaipranr of his due pmcsaa. 
coupled with this mmpPaiat is the Cwmioation’s raeerti~n that the 
Superintmdenr’s mrftiple role* as the ‘lorigiaal chsring officer*, 
*co-cpnducting offfcet”I *mitRGzs” , and ULtimttlp the “judpc” who dtte-nained 
tRe Claimant’s guilt and aarrcaued discipline, subverted ueti errtsbliahcd 
ndjuatment Board authority relative to a fair and impar;fial $nvertigation. Tilt? 
Organization submits that the colabiantion of such inconsi~tent’tvlet asawmd hp 
the Superibteadtnt similarly prejudiecd the Clalmant’a rights. 

&~othw prvcadurd dcfrck obsc~ed by tkc Organ.ization CO~CC~IB the actunl 

conduct of the hwk3 officer. The Orgdzatian npecifiaally maintains tfiat 
*%is actions, uhm revirued carefully, demonstr,ate bias, a tendency tp igaare 
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l Peapitt their shared guilt, l Peapitt their shared guilt, ths Claimant and farcman fikd individual clam4 ths Claimant and farcman fikd individual clam4 
dirpntihg the Superintendent’s ctetemination and aosctatd discipline. Each dirpntihg the Superintendent’s ctetemination and aosctatd discipline. Each 
clefa is dealt with in ssgaratt Shard awards. clefa is dealt with in ssgaratt Shard awards. The foremlo’r ciakn, therefore, Yhc foremlo’r ciakn, therefore, 
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is discussed in $ward&+ 11. Case No, Z!& is discussed in $ward&+ 11. Case No, Z!& 
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nctba tbn.t the Claibmnt’a guilt YW PrcJudgcd or that ita hearing officer 
acted with bias toward bin during the invtstigative proceeding. rmlp 8 
ptoCedUYJsl aiarrd:poi.nt, tha Carrier thus disputes the &g~itation’s assextatm 
that the hearing officer conducted tke investigation in an arguw~tarive and 
mnipulaLLvc mzmner. In defending the ~‘ofir of Chb hearing afficsr, Cht Carrier 
helievas that it uar his raspcnsibility to develop all tha facta in search of 
the crukh segcrrding the ciluaee of the Ptrallmeat and tbc Claiame's jnvelvceeat 
in tbat incident. The Carrier mainUins that he properly carried out his 
respontibality w~U~K compfurpisio~ tka Claralmt’s contra~ruat due pmce~o 
r igikts . Stsktd othcrui+c, the ChXriex hold8 to the vieu that no prucedural 
errors wrn ccumttcd by the hearinn offierr in the tonduct of the Chha&';s 
*wPx+ti$atran. 

TQ suppart the finding c& q&t in the CSaimmt’r case,, tkt Carriez refcra to 
uncontroverted proof revealing that the five ~8~s which dorarlcd at tha &witch 
conhectian were subrequantl.~ shoved avtz five hwdced fret on the grati; and 
that otit of tha five carf YL= shoved dfl Lke ground aideuaya for P distance 
exceeding om lnmdrrd feet “rritk the truckr on both rndr of tke cm digging 
deeply into tke ground burying ma Cmpketa att of trucks all the way down ro 
the carframe. (&z&.r’s Puhis&p p. 41 In addition, Cka Carrier notiq 
that sevtrtl i-mdrdd feet of rail md ties w*rC extmnsivr& dawnspad. This 
partieulax evrdericc, awording to the &urici, discraditm the cM.mnt’z 
versfcm that he wat shovmg tkt train uith the tagiat tkrattle in the boprth 
position and thar the train tam to a f(maoW, gentle 8tn.p. Contrary to the 
Claiaanr’s plea of inaoce5ct , the C~ri+r argues fhat tbs C~XLSC of the 
derai~ta+z can bt traced to his ‘lacLtd?ti~fobl” handling of the rrtiil tt the 
tint Of th4 OGCUr3tIXt. Uader tha eimumkuxxlr surrounding Skis incidwtt, tie 
Carriaz fimly beliovc~ that the discipline he received uas neither bar& nor 
unjust. 

The 9oatd has carefully rcvirved the record in thir cast vfr-rvia tti 
abjrctions raisad by tihc Organitrrian puartbni~ tht proctdortl rxguluity of 
the Clairwnt’a i.nvcstipatian. binc* other ate&err of the lovtabtt 3, 1963 
3:OO p.h. Job trtv were chvgad Ufth tha ClricMt in the fame noticr of 



invrsfigation and, iavolrad in tha SWe prWeeding as he. the E&ard's promdural, 
inquiry cast treat with tkt investigation reoord in its entirety r&her th;ul 
confine ikr aoopc ta that portion dealing only with tbe ~l.Gmunt. should there 
be any quarrel with tht Board's wsitim, the parties 8ru *winded that the 
Claimmt'v guuiLt +u detcrmincrd by the Catricr wax oat liaiuedt zoScly to his 
testimay but drawn frw cvidcnce oantsined in tka whoIn rarmd. 

Ewe, 2ba Drgmfaatfsn'r ccmarplaint elludeii to s*vuaral pimceddural error*, the 
gravity of which concerned Iha PYWfibty of tke Soperintcndmt's and htartig 
efficar's conduct La tha C~WN *f the inveatiqrtive paooess. ?Atat 
obcjmrowr wkich take prtcedcnca OYbr tkt Yubathtltioe aqpecta of the 
fontroveray, adveraaly affact the Carrier’s detcmination of rbe Clriaant's 
guilt , 

hitidlly, the OrpaaizatLon ob5cCtsd to 2he abeets of pager or notes the 
Superintcndcat pawed t9 the hearing officer during the direct txaziiaatiun of 
the foruPan of tha CfW WJO‘ like ttLe Cfai.ln8Atr Yast under invautigati5n far hia 
role in tke tknwaber 3# 1983 derailmm., The objection dealt with the hearing 
officaras reftitaf 20 allow thas wwloyee's; rcpremxatativa {who also reprwmtad 
the CIairmnt at tha hearing) 2~ inaprct these skeeta andior notcr after he 
asked to set t&n. In the board's opinion, the hearing ofiicar arted uban hs 
nrbitmrily refused the rrprcecntati?m’S resaonab5% request to see this 
rarerial + ~a a mttcr of procedurer wb~rs vrittsn mmrands, kotm or other 
documentation is submitted to thr hearing affLcer in the c0tl.ra.e of a fomrl 
iiwtstiga2ion, auctl wateri& za wSrz&t ta examination by ths earties involved 
in the procaeding. 9218 hearing dffiobr ti tha in&ant invt*tigation gam the 
aecuacd tmployets' rcprescntativr: the opportunity to review mmoranda writtan 
by the Carrier's Bo&asetar &vi chief Engineor uhick wet4 prertntcb at Lhc 
hearing. It was of littls consaqu*n.ce that Lb8 latter dcmmnntdtian ~talrtivr 
TV the Nwtabcr fr 1483 derdilmcnt~ wd8 later intrtiuced into evidoncc, whereas 
tba rtu~aria2cndaat's notes uerd nat. The atruatb tsyrloyet't repreamtativs uas 
still entitled to inspect any and 111 material brought to thm hearing offieer9n 
attanrfon irrzaprctiva of it* WltV&GY Or lack thttt& to t3ae investigatiou. 
Suffke it to say, the error committed by the hcllriaq officer in ttlkr Znstaxr 
was an ine%cua&le iairtakc in procedure. 

Iii the hahe YCh, th O%gUbeCioR 9bjwted fo th.+ SupdAtCAdCnt’s aCfiW 
participation ln tkr inveetifiativn htaridg. M~arcliog to this objection, tke 
Superioterrdcnt'rr pm%icipation in fho kearing elwdted him to the aEItus af 
Mco-conducting officer'*. Wiia tb Bcrrd uriderstanda tha ream&y b&i&d this 
objectionS the note passing incidant raferred te hcreia camot be broadly 
construed as placing bin in the capacity of a “co-coadueting offfew". Yet, 
the Board finds his iaro~vanea~ io the: hUriDg, albeit uf limited, duration, 
ilnproprr conduct percaiued as prrjudicing the rightr of tkaar cubfact to the 
invtstigatiaa uhfch.erpbracad the Claimant. Collateral to tkir abje&fon, the 
Ward finds auixher flaw ia tbt iavcsrigbtioa trberc the hcwinfi officer d~bJwcd 
the Su~riotcndsnt to be present during the exuainrtim of uitntssas (including 
the clalmt). fti this inatancc, 200, the baartng oftfetr prw&rfurtiXr erred 
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sinra ha sequestered all Yitnassea urccpt tht Supcrintrndent whp later 
testified. Simply put, he ahouLd cwrt have ?xen aUowed in tke hearing XOCPL 
until ha van rwrmonad to testify. Mortwtr, this ttrar in pror;t&ur~ uaj 
pr~evousty &rains4 when the sauie Carrier officer, who originated th-e charprs 
ayairmt the Claiwmt, attended the hearing and thea briafky trstifiad, 
ultimataly datarminad ItIs wl.lt. The StiParlntandadtis eaaflicei~q.mlcs cawed 
a glaring deftct in ths accusatorial prcccs8 h-hi& proved detrimental to the 
Ciaiimant’a right to a fair snd i&wti& invastig&tian. Oa this prrcisa poiat, 
Pirdt Division Awwd go. 8239 heId: "The po~irion of witness with cxiimines amI 
judge are n5t cmpatib~e. m un . tx~q&&lr is rewired aa 

u't + 1 ntss for the te~tlub h ld hrrefore mt fsEfher Dirt&,zr, tt rn u a abcm t “'a . 
invastipptimtL~ctva aS a.rm s * (Emphasis added) Consistant uith thir 
l uthasity, the suwrintendcnt waz rewired to rccuze hiastlf frma further 
invokmmnt in the investigative proceaa br delegating the ruthorisy to dceids 
the Claimant's fate t4 amthcr Carrier offirer fe.g., the Rtlsistant 
Superinreodenr). An already mentioned, his failure to do so corqxosrirrd thu 
CXaiaane's rontrxtual due process ri&ts. 

mu to r&t dfatorhing effect tiM*a partictiar proorb*al irrC~U1ar~tihs h&d oyI. 
the Claimant's righta, there cun be no othw ruling but m nullify tha 
Cariier'r datamiaation of h&d wilt and the diacipltnr h.t rttckvtd TV a 
consqwenc+ there-S. 35th vue tha product of a farally flayed invrsfigatioo. 

0 In viuv of tta foregoing, it ia unnecessary CO dwell oa the ramaLaing 
pr5eedoraf objection8 raised by the Orgmiaaticn. The &oaid, wax cognizant Qf 
thslrr abj+Whxis, la jjkvltddcd to w&t a fief. co&&f&. rJhi1.t the hearirr(r 
officer’s concern for the truth cannot ba faulted, his ovarrrdcus en&wars in 
trying to ascertain the truth Y+I quite dubima. Unfortunately, in his quest 
he lost sight of the fact that tha role af presiding affiect at tn 
invtrtigrtion YW not sf an advcrrarial nature but akin to am unbiased neutral. 

Since thk dirputc hse hem dceidsd in prwsdvaab gwundp, thcrc is aw ntrtd tP 
discuar rbe factual merits. Par the raafm8 stat&l hareia, tbu Claimant’s 
dis~iplins &ail be set asi&. AceordiagLy, &c Carrftr shall par his for all 
L&t and baa&fits last far thu ptried of his thirty days' ~uuapanaioa (La., 
from December 15, 1983 thraugh Junuary 13, f981f. Ifc shall also be paid for 
having attended the Datcmbtr I, f9d3 invsstigrticn. such cmpensrtian uil be 
baaad on that rgplicabh ratr of pay that YM in cffcct at the tim ot the 
cliiaant's suuptnlriae. kwftber, the Carrie+ ah&l1 axpmgs frm his +stp5oymmt 
record my and all rcfer%ncs to the- aforemztkmed disciplinary rccion. 



0 b&tea rt Chiczgo, lllimia, 
tIais 3xt.h day at Awuustr 1989 


