Parties:

Issues:

Discussion:

Auward No. 1

PUBITC Il BOAQD NO. 46

Order of R2ilway Conductors and Brakemen
and
Elgin, Joliet angd Eastern Railway Company

(1) May the Organization vithdraw from the Fipst
Division, HNational Railroad Adjustxent Board, four
cases which have bocn pending for more than 12 ronths
before said Mvision, in order to submit them to a
publie law board, in view of the fact that these foup
€ases have already been deadlocked by the partisan

appointed by the National Hediation Board, to sit

with the menbers of the First Division tg hear and
determine the deadlocked cases on their respective
Referes Doclkets,

(2) Hay the Carrior withdraw and submit %o the same
public law board 23 cases which have been pPending
before the First Division, National Railroad Ad just-~
ment Board, for more than 12 months, but which are .
currently not assigned to any Referee's deadlocked
list.

(3) In the event it is determined that the afore-
mentioned cases may be properly withdrawn from the
First Division and submitted to a public law board,

must the sole record of these cases be the record

which was submitted to the First Division, and further
must the presentation of these cases to the public law
board be governed by the existing rules and regulations
of the First Division. ' .

The antecedents of this procedural dispute arise rfom the

fact that the Carrier on November 17, 1961, discharged an enployee represented

by the Organization.

Subsequently, on April 25, 1963, the Organization filed

with the First Division, National Railroad Adjustment Board.}twu submissions -
Dockets Nos. 39 955 and 39 956 and again on. July 25,_1963, filed two additional

submissions -- Dockets Nos. 40 211 and 40 212, Thaselfogr dockets relate to the

pProcedural and substantive aspects of the discharfe of tie Claiohrt Cand are the
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four dockets which the Organization scoks to willdraw from the First Division
and have placed on the list of cases of Public Law Board No. 46 for hearing

and d‘oternd.nat.ion.
On Septomber 14, 1964, the First Division deadlocked on Dockets

Nos. 39 955 and 39 956 and on March 15, 1965, it deadlocked on Dockats Nos.

50 211 and 40 212, being unabla to secure & majority vote for an award on these
cases. On June 21, 1966, the National Mediation Board, at the request of the |
Members of the First Ddvision, assigned a referee —- John Day Larkin -— to sit

with the First Divlsion and dispose of a list of deadlocked cases which included
Daockets Nos. 39 955 and 39 956. By January 1967, Dockets Nos. 40 211 and 40 212
s"t.iJJ. had not been assigned to any referee deadlock list, althongh these cases
had been deadlocked by the First Division on March 15, 1965. On January 27, 1967,
the Carrier wrote the National Hodiation Board requesting it to appoint g referee
to sit with the First Division to hear and render awards on Dockets Nos. 40 211
and 40 212. |

On January 30, 1967, General Chairman Cox, representing the Organi-
zation on the property, wrote to the Carrier z;equest:l.x:g t.b.a‘l:.’ pursuant to Public
© Law 89-‘456. it Join with him in establishing a special board of adjustment to
conslder the four cases in issue which had been pending with the Nationai Raile
road AdjJustment Board for 12 months. The Carrder agreed to discuss this request
at a conference scheduled for February 17, 1967. In the interim, the National
'Hadiation Board, on February 9, 1967, replied to the Carrier'’s letter of January
27, 1967, acknowledging the Carrier's request for the appointment of a referee
to sit with the First Division for the purpose of hearing and determining Dockets
Nos. 40 211 and 40 212, and stating that it had requested the Executive Secretary

-
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of the First Divislon to furnizh it Lith the chroroloiy of theso tuo cdockets
bufore the First Division.

Un February 12, 1987, rrauidunt Lane of the Organization wrote
the National iediation Board requosting it to establich a public law board
pursuant to General Chairmng Cox's Jaunuary 30th requegt, and alse to desiznata
a Carrier rvpresentative to sorve on said public law board.

At the February 17th conf.runce of the parties they were unable
to come to any mmtual understanding either with regard as to what cases should
be submitted to the proposed public law board; who should be the neutral mecber
of the board, and the rules and regulations which should apply to the govern-
ment of the Board.

On riarch 2, 1907, ihe Carrier wrots the National Mediation Board
explaining why it was inappropriate for the Hedtation Board to establish a pﬁb-
lic law board in view of the fact that Docleets Nos. 39 955 and 39 956 were al-
ready on Referee Larkin's deadlock Ust and that the Carrder Mexber of the First
Division assigned to try the cases was ready, although the Organization Member
was not ready to proceed. The Carrier further stated that the rlediation Board
had not assigned a refcroe to sit with the First Division on Dockets Nos. Lo 211
and 40 212, although the Firqt Division had deadlocked on these two cases on
.narch 15, 1965,

President Lane on March 6, 1967, wrote to the National ilediatien
Boarg again ropeating his request that the Board designate the Carrier Kembor
of the Public Law Board in Mreht of tho fact that morea than 30 days had olapsed
since the Organization had rado its ariginal ncquoat for the establishment of a

public law board. On April 18, 1907, tho Hationsl hiediation Board, pursuant ta
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the Organization's request, est:sblizhed Public Law Board No. 46 and also desige
nated Paul H. Verd ws the Carrler icaler thorcof.

On April 18, 195?. the Zxceutive Soeretary of the First Division
wrote the National Mediation Board that the Division had deadlocked on a list
of.62 cases and reéuested the Hoard to appoinf a roferee to sit with the Division
and dispose of these deadlocked cases. Included in Eﬁis list of the 62 deadlockad
cases were Dockets Nos. 40 211 and 40 212. Pursuant to this réqﬁest, the National-
Mediation Board on May 8, 1937, appointed Referce viurray . Rohman to handle the
docket of 62 cases.

On May 12, 1967, President Lane wrote the National Mediation Board
pointing out that Public Law Board No. 46 had becn established at the Organiza-
ti;nfs request and further pursuant to its requect, the Carrier MHember of the
Board had been designated. Hr. lane further commented that since said Board had
been established to consider the disputes involved in Dockets Nos. 39 955, 39 958,
Lo 211 and 40 212, he was therefore now roqugéting the Executive Secretary of the
First Division to E@thhold further handling of these aforecited cases pending
determination by the Carrier and Organization iembers of Public Law Board No. 48
of the matiers pertaining to the establishment and jurisdiction of said Public

Law Board. .
' On July 7, 1967, the partisan members of Public Law Board No. 46

met to discuss the jurisdiction of said Board, but they were unable to come to any
. mutual understanding. The Carrier took the firm position that it was opposed to

submitiing the four dockets in issus to a public law board because these cases
. were now pending on the deadlocked list of cases given to two certificated referees
of the First Division. The Carrier was willing to submit to. Public Law Board so.

v
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45 a Wst of @73 caves wiien g Sewad ponding befors Lhu Miret Divizion for
12 uanths bub vhleh wess ot on :ny.rcfuruu <cadlock lizt or lists of cases.
Tho pastican mubers did acsce to consides the idea of having a procédu:al
neutral approinted to sit with Public Law Board fo. kb to moke the ncceszary
procecural doterminations in the cvent tae particen zembers eventually were
unzble to come to any com—on agrecnont. - |

On July 14, 1967, the partizan wezbers jointly wrote to the
FKatiomal llediation an{? requesting that the decdiation Board appoint Dr. Jacoh
Seidenberg as a Procedural dNeutral to resolve the procedurzl matters upon which
they a2l not been able to resch agreewent. On August 9, 1967, the National

‘ﬁediation Beard issved a Certificate of Appointment to Dr. Seidenberg desig-

,nating him 2s the Neutral Member of Public Lav Board MNo. 46; to sit with the
rexbers of that Board to resolve thg Procedural matters in issue.

On Hovember 6, 1957, all three members of Public Law Board cone-
vened in the Carrier's Office in Chicago and heard afgument on November 6-7,
1967, on the sevefﬁi P;ocedural’matters in controversy.

The respective positions of the parties may be sumzarized as

follous:

Or-anization's Position

The Organization posits its request for having the four dockets
in issue heard by the Public Lau Board upon the expross provisions of Publie
Law 89-%56 (. R. 706) providing for the establishment of a public law board,
which state: . ‘ : )

"If a uritten requeszt is made upon any individual
carricr by a reprisentative of any craft or class

of cunloyees of such cirsier fur the establishaent
of a speelal boird of adjusiront to rezolve dicputos
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"otherwise referable to the Adjustment Eocard, or
-any dispute which has been pending before the
Adjustment Board for twelve months from the date
the dispute (claim) is received by the Board, or
if any carrier makes such a request upon any such
representative, the carrier or the representative
upon whom such a request is made shall Join in the
agreement establishing such a board within thirty
days from the date such a requast is made." :

The Organization contends that it has complied with all the
necessary requirements of the Statute and it is therefore entitled to have
its request honored. It notes that: (1) it has made s written request upon
the Carrier for the establishment of such a board; (2) the cases in issue have
Reen before the National Adjustment Board for more than 12 months; (3) the
cases in issue are otherwise referable to the National Adjustment Board.

The Organiaation further states that it is immaterial that the
four cases have been deadlocked by the First Division and referred to two sepa-
rate referees, because there is no provision in the above stated Statute which
limits its application only to those pending cases before the Adjustment Board
which have not beéi‘aeadlockad. The Organiz;iicn stresses th;t there has been
no argument before the referees on these four cases by lembers of the First
Civision; no briefs have been submitted to the referees, and the referees have
not seen the Submissio;; of the parties. In short, the referees in question
know nothing about the four dockets under consideration other than that they

are on thelr deadlock lists.
The Organization also contends that there are valid and binding

precedents favoring its position. It notes that a similar issue was recently
decided by Public Law Board No. 35 wherein it was the Carrier (Great Northern

Railway Company) which sought to have a pubiic law board established to hear 2)
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cases, nine of which had been deadlocked and assignéd to three separata
Certifiqated roferees of the First Division. The Organization resisted the
Carrier's plea but the Procedural.Neutral sustained the Carrler's position
in its entirety and included all the deadlocked and pending referee cases on
the list of cases that he prepared for submission to the public law board.
The Organization insists that it is now entitled to ra;;ive the same treatment
from this Procedural Neutral that was accorded the Carrier by the Procedural
Neutral sitiing a& Public Law Board No. 35.

| The Organization denies that Third Division AwardVNa. 14948 has
any relevance to the issues before this Procedural Neutral because in that
situation the case had already been argued to the Referee and ha had distributed
his draft award to the partisan parties. It was only after the losing parﬁy,
having read the draft award, then decided that it wanted to uithdraﬁ the case
from the Third Idvision and submit_to a public law board. The Organization
states that the facts of the present procedural dispute bear no resemblance to

the facts surrounding Award No. 14948.
The Organization also states that it has no objection to the
Carrier's request to withdraw 23 cases from the First Division and submit them
to this Public Law Board Ne. 46. It suggests, howavér. that in light of the
National Mediation Board's letter dated February 9, 1967, pertaining to Public
Law Board No. 12, which stated:
"it would not be appropriate to submit additional
cases to this (P. L. Board No. 12) Board. The
pParties should complete an agreement which would
cover the additional cases which they protose to

have handled. This agreement will then be docketed
and handled as a new Public Law Board"

that 1t would be more appropriate for the Carrier to establish a new public

lsw board to handle the aforementioned 23 cases.
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The Organization summarizes its position by stating that on
the basis of the clear provisions of the cognizant statute and relevant

precedents, the Procedural Neutral has no recourse but to honor its request.

Carrier!s Position

The Carrier maintains that there are Lo basic reasons why the
Procedural Neutral should deny the Crganization’s request to remove the four
dockets in question from the First Division for submission to a public law
board.’ The first is that the Procedural Neutral has no jurisdiction over
~these four dockets, and secondly, assuming without conceding that he does have
Jurisdiction, the Procedural Neutral should not exercise it because of éhe par-
ticular facts and circumstances surrounding this casa. -

The Carrier states first that the Procedural Neutral has no juris-
diction over thess four dockets at the First Division because they are active
and current cases. They cannot realistically be considered as being in the
backlog of cases at the First Division. The Carrier maintains that the Organi-
zation's request In this matter is materially at variance with the purpose and
intent of the Congress in eracting P. L. 89-456. The legislative intent under-
lying the aforesaid legislation was to reduce the exdisting backlog of cases
prading at the First and Third Divisions of the Natiscnal Railroad Adjustament
Board. However, the four dockets in issue cannot be caid to be in the catézory

of the backlog because they have already been assizned to Hefarces Laridi and

Rokman, who are currently sitting with the fembers of thé First Division to
dispose of deadlocked cases on thalr lists. The Cartier spécifically notes
that Referee Larkin has only 17 éasas reaxiining on his Docket and Refered Hoh=

man has only 23. Inclucded in ths remainin., €ases un thoe Dockets £ bobtid these
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referees are the.four casos in issue. The Carrier states that under these
circumstances it is unreasonablo to contend that these cases are in the back-
log of the First Division because it is possible quickly to proceuvd to Process
and finally adjudicate these four cases. It further states that the Carrier
¥embers of the Division arse ready and willing to proceed with handling these
cases, but the Organization Member of the Divisien is not.

Thé Carrier contends that the backlﬁg_of cases to which the Congress
was addressing itself, ﬁhen it enacted P. L. 89-455, wasithose cases at the dvi-
sions which had not been deadlockad or assigned to any certificated refersa. The
Carriér also notes that the Congress in enacting the 1966 legislation did not dis-
| turn Sectdon 3, First (1) of the Railway Labor Act, which permits a party to a
dlspute pending before the National Adjustment Board to activats the imminent
decisional processes of the Board. The 1966 legislation was only an additional
means for activating cases at the National Adjustment Eoard. ‘If the Congress had
intended the newly passed Section 3, Second, of the Railway Labor Act to be the
sole and exclusive means for activating cases at the Naticnal Adjustment Board,
it would have amended or repealed Section 3, First (1). Its failure to do this
is proer posifive that it did not want to disturb or interfsra with-the é&ses
which were alréady assigned to Referees sitting with the Divisions.

The Carrier maintains that the Congress did not use the term "pend-
ing" in its broadest and most literal sense. This is evidenced by the fact that

"the new legislation provided for the appointment of a procedural referee with
broad powers to determine which cases should be considered by the publlc law

board. Th_s.vesting of this power in the procedural neutral is clear proof that

the literal interpretation which the Organization is here urging is not well founded.
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The Cearrdier insists that the new legizlation mst be coesidered not in a
vacuum tut in the light of the problen to which the Congress was addrossing E
itself. The Congress sought by this legisla.tiop to assist partles to a dis—l
pute vho wanted in good faith to recduce the existing backlog. The Congress
did not intend this new legislation to be used as a device whereby the parties
night be able to "shop arowmd® for another referee t;n-uze the case had been
assigned to a given referee. The Carrier notes that the original draft of
H. R. 706 did not contain amy provision for a procedural neutral, Tut it vas
included after Carrier spokesmen urged it upon the legisletiVe commi tiees
considering the bill,

- _ The Carrier further contends tha.t if the organization's position
is adopted it will make for increased rather than rednced backlogs at the Di-
visions. It states, for exennle, that when a case at the First Division 1ia
removed from an inactive status, the I-Ianbe;'_s of the Division make a considerable
investuent of time and effort in reviewing and preparing the case, both before
and after it is deadlocked. Therse is even a grecter expenditurs of time and
effort .in preparing the case after it has been placed in the deadlock dockst
of the Referee. The Carrier mainteins that 4if the Orgamza.tion 1s permitied
to withdraw cases already in the hends of the referee, then the attendant expen-
diture of time and effort is for naught, and the Division is reduced to the astate
~of just "spinning iis wheals,'_accomplislﬁ.ng nothing,

The Carrier 2dds that the Organization's position is also conducive
ta ®referee shopping? and "referee shacdding.® TIn the first instance, an inter-
ested party will be zhla to withdraw a case from the referee at the Division
vhenever he believes that the ca.;e is not golng favorahly, perhaps, even as a

Tesult af some innacent remark of the re.f.‘eree. In the second instance, the fact
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thet a perty mey be able to vithdiow a -zue Lrom the referce ut any time
could wel: inhdbt the relcive fr-m preseing his cuestlens ot the hearing
for feur of having a »ariy romeve the cuse I{rom hin,

The Carrier also State: that the intend of the Ra.ilwa.y. Labar
Act was to allow the mombers of the Nationel Rrnilrond Adjuctment Boerd to agrae
upon 2 referee and failing thal, permiti the Notienal Mediation Board 4o ap:aoint
him., The partisan menbers of the Division were given one and only one chance
to agree uion 2 referee, and if they do aot exercise this op..ortunity, they are
not permitted another "roil of t‘:.e ¢ice" regerding the selection of = referes,
a-s.t.he Organization is nov here ceoking. |

The Carrier states that there zre exdisting precedents which support
its posi:‘.;ion. In‘ Tilrd Division Awurd No. 14948 the Carrier was not peruitted to
withdraw the caso ;ending beiors it bafors the award was formally edopted by the
Division. In another case before the Second Division, the Carrlers! Conference
at the insisten;e of the Lebor Chdefs persuaded the Missouri Pacifice Reilroad
to withdrew its demand to w:x.thc.r:m holiday day pay cases from the docket of &
referee sitting with the Second‘ Division who had ruled egzinst this Carrier on
the same icsue on the Third Division. The Corrier 2lso ciies the Case of
Delawzre and Hudson RR Combany vs. Viitliems 129F(2) 11 where the Seventh Circuit

Court of Apjeels struck down a "referes shopping" attempt by an Orgenization at

the First Division.
The Carrier summarizes its first basic contention thot the Procedural

Neutral has no jurisdiction to permit the withdr:'.wn; of the four dockets et the
First Division beczuse therne cose.. are not in tho rosture of innctive, unvorked
on cases. They ove not the ty. e of caue envicionnd by the Congcresns when it -

. . . D N -
enacted P. L. €9-450 in 1766 w remedy the rituntion of o huge onclilog.

The Carricr advences the following ergments in susport of its
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second basic contentiun, i.c., il weea ii the §roccawral Neutral has juris-

diction aver the four docicbs, ke sinuld nol wrorerse that jurisdiction. Toe

Carrisr first states that tie Cooanization iz Sou'tln, to delay rathor than
expedite the final disposition oi Lie feur cases. These cases are now i a
posture at tihe First Diviciun uncre tovy could be zrjucd and disposod of in the

exact order in which thuy weru Licd at the Divivion. “Th: Uarrier states that

it is eclear that the OQrsanization anuioss of thua Fiﬁst Livisnion does not care

for the Refereo to woam Docht. ns Nos. 39 Y55 and 39 93 have baen azsimed. 1t

i3 for this reascn t.nu ke iz atieruiing throuth the device of a pudlic law board
to securs another rrf o, In addition the Orzanization ricober i3 Svoeiking to con-
sdlidate all four doslt.ls and arcu: them as one czso in crder to winl:ize certain
procedural defccts iub:s:nt in the “our huCkBuu. The Organization member wants

to get these four back on tae “roperty in ordsr to bo able to discard the volumi-
nous record rade at tac Mational Adjustment Sonnd, Sy tids means ho is hopeful
of being able to pruzent an en “irely differcni resord oa the property, eliminating

’

the decisive proccdural errors nouw contained in the record.

The Carcier cupaasizcs taat it .is neu sccking to have the Procedural

Neutral pass on the mzrils of the four ensoc. Tt only wants the Procedural Neutral

-

to leave the four cazes at tic Fi-=st Divicion co that the issucs presented by the
Claiwant and his Cirganization will be determined in the exact erder in which thoy
have raised them. The Carrizr stateog “nat it (ng eirtain valid defeases to the
four actionz, and it zinsule rst be denied tiu oprariinity to advance these defenses
by the Organization Biir s allould, tarourh inveldng the provisions of P L. 89455,
Fo change its positisn ~i2 eco rect itg erroii-aus ndling of the four casea. Since
the time limitz £ WreZoniing €ladms va thoe S.oun Livinion pave expired, tha

Orwanlzat‘on shorl) ot b - omieti bo involiz T new L1L to chnnie and rmake a3
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new record before a public law board, an action which it could not ﬁake at
the First Division.

In summary, the Carrier states that the procedural relief which
the Organization is seeldnz should be denied, and the four dockets should bae

required to remain at the First Division because the basis for the Organiza-

tion's request is at variance with the fundamental intent and purpose of P. L.
89-450. The Carrier further asks that the Procedural ileutral direct the Organi-
zation to proceed with the processing of these four cases at the First Divi;ion
in an expeditious manner, and in the oxact order in which they were filed, in

order that the dispute be finally adjudicated.

Opinion and Findings:
The Procedural Neutral finds that he has Jurisdiction to rule

LY

upon the Organization's request to withdraw the four dockets in question from
the First Division and to submit them to this public law board, as well as juris-~
diction to rule upon_the Carrier's request to withdraw 23 cases from the First

Division for submission to this same public law board.

_ The jurisdiction and authority of a procedural nautr;l'appointed
by the National Mediation Board in accordance with the prévisions of Publiec Law
89-&56 is broad and extensiva. Under this Statute he may properly determine
pending procedural matters which are necessary to be resolved in order that the
public law board might be able to carry out its functions. The legislative in-
tent ;s to the jurisdiction of the Procedural Heutral is clearly evinced in
Report No. 1114, issued by the Committee on Interstate and Foreign Comumerce,
House of Represcntatives, in reporting out H. R. 706, which in an uﬁchanzed form

ultimaiely‘bccamu P. L. 89-L5%. This Report on prze 13 states in purt:
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"...cithor side may cuquest the dational rediation
Board to appoint a nuutral person, who shall con-
stitute a third wcuber of tho toard for the nurcose
of determinins the eases which mav be conzicured by
Lhe poard and all other avestions reauired in order
for such a doard to function." (underscoring supplied)

It is thus clear that tho Soard has the specific authority to determine which
¢cases may be referred to a public law board as well. as the general authority
to determine those procedural questions which must be rasolve@ in order that..'
the public law board be able to carry out and to execute its statutory functions.

When the Procedural Neutral considers the relevant statute and
supportins evidence of record, juxtaposed against the Organization's request to
Withdraw dockets Nos. 37 955, 39 956, 40 211 and 40 212 from the First Division
and placa them on a list of cases to be_considaredhy Public Lag Board No. 46,
it finds that this request is proper under the law, and accordingly, the Carrier!s
objections thersto are not well founded.

The record resveals that the Organization made a writien request
of the Carrier for the establishment of this Public law board; that the said
public law board uas properly established in accordance with the cognizant statuts;
that the Organization further requested that four docket‘s be*withdrawn from the
first Division, which dockets had been pending there for 12 months; and ihat
the disputes contalned in these four dockets are disputes otherwise referable
to the First Division. Thus the actions of the Organization were timely and
R : y
proper and came clearly within the literal provisions of Section 3o Seconq;}cf
the Railuay Labor Act which provides that a special board of adjustment established
pursuant thereto may hear: -

"any dispute which has been pending befors the Adjust-

ment Board for twelve months from the date the dispute
sclaim) 1s roceived by the Board."
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Tho Procedural #ecutral is unablo to [ing anything in the relevant statute op

in Hcariﬁ;s on this lesjislation buelure tho Subecomsitize on Iransportation and
Acronautics, House Coundtice on Intorstate ana voreimm Commeerce, §%th Congress,
First Session, Serial No. 89-14%, dated June 8, 9 and 15, 1965, and the Sub-
committee on Labor, Senate Co.oitico on Labtor and ._bllc welfaro, 89th Congress,
Second Session, dated larch 11, 1960, or in the Reports izzued by both the Housse
and Scnate Commitices in repocting oub the cognizant legislation that indicate

or suggesi that the Congress in enacting this legislation made, or ietcnded to
make, a dichotomy between pending cases at the National Adjustzent B;ard-of Tore
than 12 months duration which were "active andrthose which were “"inactive." The
Carrier's theory that cases which have been deadlocked and assigned to a referee
are hoy active cases and rexoved from the operative provisicﬁs of Section 3,
Second, does not appear to have any legislative warrant. To hold, as the Carrier
urges, that once a case has been deadlocksd and placed on a referee'!s list, it is
no longer in the backlog of the Division, is an umsarranted and in fact an il
founded assumptibn.':The only way a given case may be removed from the backlog

of the several divisions of the National Adguutm-nt Board 15 either for the Divia
siens to render an auard on the case or for the parties to withdraw the case, or
since 1966 to remove it from the Ddvision pursuant to the terms of Section 3,
Sccond. It must be pointed out that under the procedures of the First Division
the fact that a case has been deadlocked and placed on a refereels list does mot
necessarily mean that the case will ever be heard. The control of the docket of
referee cases 1s vested joint;y in the partisan mémbers of the Division and not

in the recferee. The partisan nezhers Jointly determine when a givén case or cases
on the refcree's list will be arjucd.: If one of the partisan members for rcazons

best knowm tec himzclf docz not wizh to arcuc a deadlocked caso on the referce's
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list, that case is just as inactive and in the backlog as is a case which waa
filed today and which has not yet beclm considersd or dezdlocked. However,.
to repeat, the most important reason for not accepting the Carrier's theory
of the case is th;t there is nothing in the statuts or the history sn:mnnd:!.ng-
it to remotely suggest that the term "pending" as used in the statuts excluded
cases whic.;.h had been deadlocked by the partisan mamf::;s of the Division and
assigned to a referse. The only statutory requir-empnts are that the dispute
be a dispute referable ts the Adjustment Board and that it has been bafors the
Ad justment Board for 12 months.

The Procedural Neutral, in construing P. L. 89456, must take
.c.o‘gnizanca that the legislation, both by its expressed provisisns and purport,
was to give parties having cases of 12 months or more duration befors the National
Railroad Adjustment Board the right to seek an alternats forum for the adjudica-
tion of the claim or grievance. The Procad_ural Neutral is accordingly duty bound
to interpret this statute with the aim of consummating rather than defeating tids
logislative objective. To accept the Carrier's theory of the purpose of the legis-
lation would require the Procedural Neutrad to take broad 1iberties with the
expressed provisions of the statute, a course of action he is heaitant to pur=-
zu9, |

The Procedural Neutral must now turn to md consider the issue
&3 to whether, despdte the literal and articulated terms of the relevant atatute,
the Organization’s action is so unconscionable and unfair that the Procedural
Neutral would be warranted in exercising ‘hj.._ar brcad (';:!’.’s__qz:gtg‘._qgl not to permit

the withdrawal of the four doekets from the First Division.On the record before
him, the Procedural Neutral finds nothing in the Orgapization's actions that
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violate or breach any procgdurai due process vis a vis the Carrier. The
record indicates that none of the four dockets has been submitied to the
two referees in question. They have not received the submissions of the
parties which were prepared on the property. They have not rsceived the
Eéiafs preparedby fhe members of the First Division. -Tpey have not heard
any oral or written argument. The Roferees in question have no knowledge of
the procedural or substantive issues invelved in ths four dockets. In short,
the cases are in exactly the sams posture as any "inactive! case hnt assigned
to a referee. On this record there is no valid basis for the Procedural Neu=
tr;l to find that any party is bging unfairly advantaged or disadvantaged by
the removal of the cases from the First Division for submission to this public
law board.

_ The very cases cite@ by the Carrier in support of its position
illustrate this principle that ﬁo unfalr advantage fo one of the parties should

be permitted. For example, in Third Division Award No. 14948, the matter there

in issue had al:eady'bean argued to the referee and he had circulated to the
parties his d;aft award when the Carrier then decided to withdraw the case.
Obviously such a case is no relevant guide for the instant proceeding. In the ‘
Delaware and Hudson case, 129 F{2) 11, the Circuit Court of Appeals refused to
pe;mit the Organization to withdraw a case from the First Division because the
referee, sitting with the Division, had again fully apprised the lMembers of the
Division of his detérmdnation of the cass beforefzanption. This case also bears
no respmblan;e to the facts and circumstances of the instant case here under con-
sideration. The alleged precedents cited by ihe Carrier buttress the position
of the Procedural‘Neutral rather than militate against it.

The Procedural Neutral, in the abaence of any substantial competent
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evidence to show that one of the parties is recalving an unfair Procsdural

or substantive advantage, or that one of the parties is being denied basig

due process, is n_ot inclined to try ‘l;.a ascartain or determine the motives of
the moving party seeicing to exercise his statutory right to remve a case from

the First Division in order to submit it to a properly constituted public law

Al

board.
The Procedural Neutral also finds no statutory bar to honoring

the Carrier’s request to remove 23 non;-referae cases from the First Division

for the purpose of submitting them to Public Law [Board No. & for detsrmination,
The objections raised by the Organization based on the ruling handed down by

"the National Mediation Board on Febfuary 9, 1967, on Poblic Law Board No. 12,

is j:napposite. In that case the parties originally-had voluntarily agreed upon
the imtial list of cases to be submitted to Public I.ai-' Board No. 12 and were’

only concerned about a supplemental list of cases, In the instan't. case, the

' gravamen of the dispute is the matter of the original list of cases to be subnitt;d
to Public Law Board No. 46 and it is t.hiﬁ very matter which has had to be given to
a procedural neutral for resolution. It is in the exarcise of his duly constie
tuted responsibilities that he determines that the Carriar 3 request for the
withdrawal of the 23 cases from the First Division for original submission to

this public law board is proper. ,
The remaining procedural issues before the Proce.dural Neutral zro

.(1) what shall be or constitute the record of t}ia sefreral cases withdra;-rn from

~ the First Division and placed ﬁefore Public Law Board f{o. L6, and (2) what shall

be the order in which those soveral cases, rarticularly the four cases being withe

drawn by the drganization, shall be argued before Public Law Board No. 4§. ‘

' With regard to the first ifsue, the Procedural Neutral finds that

"
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all the 27 dockots being withdrawn from the First Division in their present
form shall constitute the record cf the cases to be presonted to the public.
law board. Tho thoory of tho parties seeking to withdraw cases from the
First Division is that thoy are seeking a more speedy and expeditious forum,
not that they are seeikdng to change or modify the Ppgory of their causes of
action. However, the Procedural Neutral must also take cognizance of an
ancillary reason why the parties seek to establish special boards of adjust-
ment, be they statutory or consensual, and that is that the parties want to
‘avail themselves of the flexibility and the informality that inhores in fro-

.ceedings before special boards of adjustment which do not prevail at the First

Division. For example, the rizht to produce witnesses and supplemental pro-
l bative evidencs. Thoref.‘c‘ﬁae Procedural Neutral finds that while the records

of the several cases 1n tbb hat they are presently in at the First Divi.

sion shall conztitutn,tpez;gcord: of these 27 cases, nevertheless the hearings

of the Board shall Be ;onductad in accordance with the rules of procedure govern=-
iﬁg Public Law Board No. 46 as set forth in the attached agreement establishing
said;Bcard,,nhd not in accordance with the rules and procedurss of the First

Divisien.
With regard to the order in which the several cases on the docket

-

of Public Law Board No. 46 shall be argued, the Procedural Neutral finds that
that is a proper matter for the Chairman and Neutral iember of the Board, either
selected by the parties or appointed by the National Mediation Board, to hsar the

substantive issﬁes, to datarmine. The Public Law Board when properly constituted

to carry out or executa its statutory responszbilitias should del.ermine the order

-

in which it will conduct 1ts appropriate businass.
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In compliance with the roquest of the partisan members of thia
public law board, made to the Proceduz‘al..\!éutral at the hearings conducted
on November 6-7, 196'?, he has drafted and attached to this Award an Agreemant
establishing a Special Board of Adjustment pursuant to P. L. 89-456, to be
known as Public Law Board Ne. 48, tof:ethezj with 2 list of cases submittad by
both parties, which shall constitute the List of Casas amd to be heard by the
sald Speclal Board of Adjustment, referred to as Public Law Board No. 46.

AWARD: The procedural issues submitted to the Procedural
Neutral for resolution are herewith disposed of 4in
accordance with the above stated Opinion and Findings
and the attached Agreement Establishing a S pec;ial ﬁqa.rd
of Adjustment -pursua.nt to P. L. 89456,

; . LT :
v : e

~d : -

Jacob Seidenberg, Procedural Neuytral

——
7 ‘

Paul H. Verd, Carrier Member K.” Levin, Employee Member

]

=

SRICETONE ORI s PO RV I
Chicage, Illinois

J Memorandum of Poul H. Verd, Carrier Member

I dissent from those portions of the above and foregoing Award No. 1 of
Public Law Board 46 which would include First Division, National Railrcad Adjustment
Board dockets 39955, 39956, 40211 and 40212 among the disputes or cases over which
sald Board "shall have jurisdiction.* I concur in the remeining portions of

the Awvaxd.

Paul H. Verd, Carrier Member
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COMp Y (@ho'Carricf) and 1L Smployoos ECprcucntcd oy the CGRDLE OF WALL-

i CONDUCTORE AND LA s {("Mhe Crganization).

PRIOSE OF LS SLISHING A SPECIAL SUAKRD OF'LDJUSThEﬁT,?IT Is AGREED:.
t. There snall be established a Special Board of Adjustment
under the pfovisioﬁs 0r the Rallway Labor Act, as amended by P.L. 89-458,
which shail be known as Public Law Board Ho., 46, hercinafter referred to
as the'Beard!,

2. The Board shall have jurisdiction over the-cases listed in
Attachment "AY appended to and made a part hereof this Agreement., The
Jurisdiction of the Roard over the cases listed in Attachment '"A" shall
extend to claims and crievances contained in the aforéﬁentioned cases
arising out of the interpretzation and appliéation of agreements covering
S A | ' o

~ ,.'wages,.rules’ or worl{_“‘_ng Condition.su
N : '

3. The Board shall consist of three {3) members. One shall

be selected by the Carrier and known as the "Carrier Member". One’shall

be selected by the Organization representing the empioyees and shail be
known as the-”Organizétion Memberﬁf The third member shall be a neutral
Person, unbiased between the parties, and shall be selected in the manner
prescribed in paragraph 4. Members of the Board,.othef'than the Chair-
man, may be changed from time to time, and at any time, by the respective
parties designating then. | _ 7
4 The dérrier Member and the Organization Member shall ﬁeet

at a mutually designated logation on the line of the Carrier, unless some
other place is mutually agreed upon; within 10 days from the execution
of this Agreement to select the Néutral Member‘of the Board.' If the Mem-
bers of the Board can agree upcn the Neutral Memﬁer, and the.person 50

. sélected adcepts the appointment, then.the person s¢ selected shall be
the Chairman of the Board. If after ten (10) déys’from the initial meet-

ing, the Members of the Boafd‘are unaﬁle to agree.updn the“Neutral_Member,
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ther Member sensarately, or the Munbers jointly, may request-the Nation-
B . : . .
al Mediation Board to appoint tne Ncutral Member., In the casze of a va--

'{ .
cancy on the Roard Nlth regard Lo the Neutral Member, the vacancy shall

>d in’ the same manner as_the original selection or aprointment

I.J
7]

e il

[

wvas nade.

5. The compensation and expenses of the Carrier Member shall
be borne by the Ca rier. The compensatioﬂ and expenses of the Organiza-
tion Member_shall be. borne by tﬁe Organization. The cdmpensation of the
Neutral Member shall be set and paid by the National Mediation Board.

3

The Zoard shall have the authority to employ a secretary and incur other
] ’ . ~ .

expenses as it deems necessary in the prooer conduct of its business.

Secretari al and other expenses shall bc borne and snared equally by the

- Carrier and.Orwanization.

'ﬁ”mwﬁfé; The Zoard gha hold hearlng on each case sunmltted to

- it. At auch hearlngg the parties may be heard in person, by counsel

‘:::wm?&r_—:.:;“ T o 5“.i:::z.‘.-....-.,—

or by any otncr rep*esenbat¢ve tney may- elect The record of tne cases

listed on Attachment HKHHES\Q\Ey are preoenuly constituted in the arch—
ives of the First Division, HQT;;;;I\Railgpad Adjustment Board, shall

. ’ ) \‘\-\\‘_
constitute the record of the cases. The Board shall have the authority

to pérmit or require the parties to produce additional evidence, gither’

written or oral, as it deems necessary, providing that the additional

evidence pertains materially to t@e issue or issues raised by, or pre-

sented in, the record of the case.w,];

R 'r"'

57. The Board shall establlsh rules of procedure for its

. government, 1nclud1ng the order in Whlch the cases listed on Attach-

,ment;uﬁﬁ‘ﬁiil be presenﬁéd; The Board shall meet at staﬁed intervals!nﬂt:

on the line of the Carrier, unless another location is nutually ag eéd__.-

uAn'

_eré“iiéfé&“%h“At%écﬁmgﬁf_

updﬁ:funf{iiif;&isposés of ailwﬁa
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shall cease to exist, cxcept for the purpose of rendering in-

o3
’,_J
[ &
=
[
(3]
&

ions of awards as vrovided for in paracraph 8.

ot
[8
ks
'O
H
0]
ct
%]
ct
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8. ZEXach Member of the loard sihall have one vote and a najor-

Ci,

ity of the Board shall be comnottnt to render an award and make such other
rulings and cdecisions as may te neceSSery to enable the Board to execute
its des nated functions., In the event of a dispute arising out of the

A

interyretation of an award, the Board, upon the reguest of either party,

‘and notice to the National Mediation Roard, shall reconvene to interpret

the award in light of the dispute.

%. The Board shall make findings of ‘act and render an award
1%

on each case submitted to it except with regard to a case withdrawn from
the Board. ©No case shall be withdrawn from the Board after hearing, ex-

cept by mutual consent of the Carrier and Organizaticn Members. The

Pe

finding s of act and award shall be in writing and copies shall be furn-

~ished to each Member. Such awards shall be fﬂnal and binding on each of

the parties to the dispute, and if in favor of the petitioner, shall di-
rect the other party to comply therewith on or before the day named.

10. The Board shall not have Jurlsalctlon over dlsputes ar*s-

. 's . r'i et

ing out of requests for changes in rates of pay, ruleexand agreements, fsqy
nor shail it have the authority to change ex1st1ng agreemenis governing

rates of pay, rules or worklng condltlons;ér the right to write new rules.

>
Fa

ThlS Agreement has been made and copcluded this // of

SR 1968 in the Clty of Chlcago, State of Illln01s.

For the Order of Railway Conductors For the Elgin, Joliet and

and 3Brakemen - Eastern Railway Company
¢ - - . “ o
Sl ' o : -
R Levia T ) .. Paual H. verd R

W gL

Vice President . & Vice President-Personnel
‘ Memoranaum of dlssent attached

APPROVED: :
ooad --;f-,‘.;‘

i na

Jacob Seidenberg, Procedural Neutral
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Do Agrcement beotween tle Elgin, Jolict wnd Zustern Railway
{(the Carrier) and the Order of Railway Conductors and Prakemen (The
Organization) bLstublishing A Special Board of Adjustment, to be known

as Public Law Bourd No., 46,
.

LIST OF CASES (To Be Withdrawn from the First Division, Nation-

al‘R;ilroad Ad justment Beoard) For Presentaticn to PubliqlLaw Board No. 46

1. 736 667 j _

2. 36 785 _ . - ,

>. 37 3% - S

L. 37 40O ' - -

5. 37 438
! 6. 37 565 B | :

7. 37 647 ‘ ' ' i

8. 37 648 - ‘

9. 37 842 :

10. 37 843 ’

T 37 929

2. 37 930

13. 37 631

4. 38 822

15, 38 911 -

16. 38 912 : i

17. 39 200 . : o
18. 39 602 - ;
19, 39 955 _
20. 39 956

21. 1O 211

22. 40 212

23. 4o 273 - - . . _ ‘
24, 40 LO8 S g e >
25. 40 856 - ' ' -

26. 40 857

27. 41176
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Memorandum of Dayl H; Verd, Carriasr Member
j
I apprdvc of and agree with the above and foregoing_
"agmeement® establishing Public Law Board 46 except inscfar
as it takes jurisdiction cver the cases'orfdiSputes First
Division, National Railroad Adjustment Board dockets 39955,
39956, 40211 and 40212, I do not belicve this Board has

jurisdiction over those disputes,

j
L4z4¢4L->?/<;§§£:éd?l

Paul H. Verd, Carrier Member




