Parties:

Issues:

Discussion:

Award No. 1

PUBLIC [Al BOARD NO. 46

Order of Railway Conductors and Brakemen
and
Elgin, Jollet and Eastern Railway Company

(1) May the Organization withdraw from the First
Division, National Railroad Adjustment Board, four
cases which have boen pending for mors than 12 months
vefore sald Division, in order to submit them to a
pablic law board, in view of the fact that these four
cases bave already been deadlocked by the partisan
merbers of the First Division and have been assigned
to tha list of cases to be argued before Referses
appointed by the National Hediation Board, to sit
with the members of the First Division to hear and
determine the deadlocked cases on thair respective
Referes Lockets.

(2) Hay the Carrior withdraw and submit %0 the same
public law board 23 cases which have besn pending
before the First Division, National Railroad Adjust-
ment Board, for more than 12 months, but which are
currently not assigned to any Referee's deadlocked
list.

(3) In the event it is determined that the afore-
mentioned cases may be properly withdrawn from the
First Division and submitted to a public law board,
wast the sole record of these cases be the record
which was submitted to the First Division, and further
must the presentation of these cases to the public law
board be governed by the existing rules and regulations
af the First Division. :

r

The antecedents of this procedural dispute arise from the

fact that the Carrier on November 17, 1961, discharged an employee represented

by the Organization.

Subsequently, on April 25, 1963, the Organization filed

with the First Division, National Railroad Adjustment Board.;two submissions -
Dockets Nos. 39 955 and 39 95§ and ag§in on.Juiy 25, 1963, f;led two additional

submissions -- Dockets Nos. 40 211 and 40 212, These four dockets relate to the

procedural and substantive aspects of the discharge of the Clalafuft Cand are §
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Partles:

Issusas:

Discussion:

Award No. 1

PUBLIC [AW BOARD NO. 48

Order of Railway Conductors and Zrakemen
and
Elgin, Joliet and Eastern Railway Company

(1) May the Organization withdrau from the First
Division, Hational Railrcad Adjustment Board, four
cases winich have boen pending for more than 12 months
before said Division, in order to submit them to a
public law board, in view of the fact that these four
cases have already been deadlocked by the partisan
members of the First Division and have been assigned
to the 1ist of cases to be argued before Referses
aprointed by the National iediation Board, to sit
with the members of the First Division to hear and
determine the deadlocked cases on their respective
Referes Dockets.

{(2) HMay the Carrior withdraw and submit o the same
public law board 23 cases which have besn pending
vefore the First Division, Hational Railroad Adjest-
ment Board, for more than 12 wmonths, but which are
currently not assigned %o any Referee's deadlocked
Jist.

(3) In the event it is determined that the afore-
mentioned cases may be properly withdrawn from the
First Division and submitied Lo a public law board,
must the sole record of these cases be the record
which was submitted to the First Division, and further
must the presentatign of these cases to the public law
board be governed by the existing rules and regulations
of the First Division.

The antecedents of this procedural dispute arise from the

fact that the Carrier on November 17, 1961, discharged an employee represented

by the Organization. Subsequently, on April 25, 1963, the Organization filed

with the First Division, National Railroad Adjustment Board,ituo submissions —
Dockets Nos. 39 955 and 3‘9 95§ and aggin. an. Juiy 25, 1_953, f:?.led twg: additional

submissions =-- Dockets Hos. 40 211 and 4O 212. These four dockets relate to thn

procedural and substantive aspects of the discharge of the ClaloRuft Cand are tho
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of the First pivislon to furnizh it with thu chrosolory of thceso tuo dockets
bofore the First Division.

On Fcbruary 12, 1967, rresident tano of the Organization wrote
the National liediation Board requesting it to establich a public law board
pursuant to General Chairman Coil's January 30th requgst, and also to designate
a Carrier rupresentative to sorve on said public law board.

At the February 17th conf.rence of the parties they were unable
to comes to any mutual uwnderstanding either with regard as to what cases should
be submitted to the proposed public law board; who should be the neutral member
qf the board, and the rules and regulations which should apply to the govern~
ment of the Ekoard.

On iMarch 2, 1907, the Carrier wrote the National hediation Board
explaining why it was inappropriate for the Hsdlation Beard to establish a pﬁb-
lic law board in view of the fact that Dockets Nos. 39 955 and 39 956 wers al-
ready on Referee lLaridn's deadlock list and that the Carrier Member of the First
Division assigned to try the cases was ready, although the Organization Membor
was no?ﬁready;to proceed. The Carrier further stated t@at the rfediation Baoard
had not assigned a referoe to sit with the First Division on Dockets Nos._ho 21
and 40 212, althoﬁgh the First Division had deadlocked on these two cases on
.Earch 15, 1965.

President Lane on March 6, 1967, wrote to the National ilediaticn
Bcarg again ropeating his request that the Board designate the Carrier Member
of the Public Law Board in light of the fact tpgt rore than 30 days had olapsed
since the Org;nizat;cn had rado its aciginal gequo;t fﬁr the ;stablishment of a

public law board. On April 18, 1907, the Hationrl Mediation Board, pursuant to
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the Organization!s rocquest, esisblizhed Publie Law Board No. 46 and also desig-
natad Paul H. Verd as the Carvlicr lember thoreof.

On April 18, 1967, ﬁhu Zxceutive Soeretary of the First Division
wrote the National Mediation Board that the Division had deadlocked on a list
of 62 cases and reduested the Eoard to appoint a roferee to sit with the Division
and dispose of these deadlocked cases. Included in {ﬁis list of the 62 deadlockad
cases were Dockets Nos. 40 211 and 40 212. Pursuant to this réquest, the Hational
Hediation Board on May 8, 1907, appointed Referce surray ii. Rohman to handle the
docket of 62 cases.

On May 12, 1967, President Lane wrote the National Mediation Board
pointing out that Public Law Board No. 46 had becn established at the Organiza=
tion's request and further pursuant to its rejuest, the Carrier Member of the
Board had besn designated. Hr. Lane further commented that since said Board had
been established to consider the disputes involved in Dockets Nos. 39 955, 39 958,
40 211 and 40 212, he was therefore now rsqu;sting the Executive Secretary of the
First Division te r;thhold further handling of these aforecited cases pending
determination by the Carrier and Organization rembers of Public Law Board No. 45
of the matters pertaining to the establishment and jurisdiction of said Public

Law Board. '
' On July 7, 1967, the partisan members of Public Law Board No. 46

met to discuss the Jjurisdictlon of said Board, but they were unable to come to any
mutual understanding. The Carriar took the firm position that it was opposed to

submitting the four dockets in issue to a public law board because these cases
' were now pending on the deadlocked list of cases given to two certificated referses

of the First Division. The Carrier was willing to submit to. Public Law Board so.

l..

Il



LS g list or 23 caues uiiien bind vowa ponding before Lhu Mirst Division for
2 wonthis beb wihlch wors not on :ny.rcfcruc deadlocek list or lists of cases.
Tho onecbizsan mecbers did avecce to consider the idea of having a procedural
neutral apnointed to sit with Public Law Board Ko. 40 to make the neccessary

procedural deterrinntions in tho cvent the partizan meabers eventually were
unzble to come to any common agrecmont. .

On July 14, 1967, the partican umembers jointly wrote to the
fational Hediation Board requesting that the iediation Board appoint Dr. J
-

Seidenborg as a Procedural Neutral to resolve the procedural matters upon which
they hzd not been able to reach agreement. On August 9, 1967, the National
Fediation Beard issuved a Certificate of Appointment to Dr. Seidenberz desig-
P-4 ' .
natinz him as the Neutral lember of Publie Law Board No. 46, to sit with the

Hembers of that Board to resolve the procedural matters in issue.

On ilovember 6, 1987, all three members of Public Law Board con-

1967, on the several procedural ratters in controversy.
The respective positions of the parties may be summorized as
follows: |

-

Qr-anization’s Position

The Organization posits its request for having the four dockets
in issue heard by the Public Laur Board upon the expross provisions of Publie

Tay RNl (7R Q4) providin or tha establishment of a2 pubiic law ard.
Law 89550 (iH. | Q6) providing for the establishmer of a publlic law beard,
which state: . .
"If a vritten request is made upon any individual
carricer by a reprasentative of any craft or class
»

of canloyces of such cirsier fur the esteblishnent
of a special voiard of adjustrant te recolve dicputos
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“gtherwise referable to the Adjustment Board, or
any disputae which has been pending beforae the
Adjustment Board for twelve months from the date
the dispute (claim) is received by the Board, or
if any carrier makes such a request upon any such
representative, the carrier or the representative
upon whom such a request is made shall join in the
agreement establishing such a board within thirty
days from the date such a request is made."

The Organization contends that it has complied with all the
necessary requirements of the Statute and it is therefore entitled t¢ have
its request honored. It notes that: (1) it has made a written request upon
the Carrier for the establishment of such a board; (2) the cases in issue have
been before the National Adjustment Board for more than 12 months; (3) the
cases in issue are otherwise referable to the National.&djustment Board.

The Organiaation further states that it is immaterial that the
four cases have been deadlocked by the First Division and referred to two sepa-
rata referees, because there is no provision in the above stated Statute which
limits its application only to those pending cases baefore the Adjustment Board
which have not been deadlocked. The Qrganization stresses th;t there has been
no argument before the referees on these four cases by lembers of the Fizst
Division; no briefs have been submitted to the referees, and the referees have
not seen the Submission; of the parties. In short, the referees in question
know nothing about the four dockets under consideration other than that they

are on thelr deadlock lists.
The Organization also contends that there are valld and binding

precedents favoring its position. It notes that a simllar issue was recently
decided by Public Law Board No. 35 wherein it was the Carrier (Great Northern

Railway Company) which sought to have a pubiic law board established to hear 2)
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cases, nine of which had been deadlocked and assigned to three separate
certificated referces of the Flrst Mvision. The Organization resisted the
Carrier's plea but the Procedural'Neutral sustained the Carrier's position

in its entirety and included 311l the deadlocked and pending referee cases on
the list of cases that he prepared for submission to ??9 public law board.

The Organization insists that it is now entitled to receive the same treatwment
from this Procedural Neutral that was accorded the Carrier by the Procedural
Neutral sitting os Public Law Board No. 35.

The QOrganization denies that Third Division Award No. 14948 has
any relevance to the issues befors this Procedural Neutral because in that
situation the case had already been argued to the Referse and hs had distributed
bis draft award to the partisan parties. It was only after the losing party,
having read the draft award, then decided that it wanted to withdraw the case
from the Third Division and submit to a public law board. The Organization
states that the facts of the present procedural dispute bear no resemblance to
the facts surrounding Award No. 14948.

The QOrganizatlion zlso states that it has no.objection to the
Carrief’s request to withdraw 23 cases from the First Division znd submit them
to this Public Law Board No. 46. It suggests, howavert that in Idght of the
National Mediation Board's letter dated February 9, 1967, pertaining to Public
Law Board No. 12, which stated:

it would not be appropriate to submit additional

cases to this (P. L. Board No. 12) Board. The
parties should complete an agreement which would
cover the additional cases which they propose to
bave handled. This agreement will then be docketed
and handled as a new Public Law Board"
that it would be more appr&priata for the Carrier to establish a new public

law board to handle the aforementioned 23 cases.



The Organization summarizes ifs position by stating that on
the basis of the clear provisions of the cognizant statute and relevant

precedents, the Procedural Neutral has no recourse but to honor its request.

Carrier!s Position

The Carrier maintains that there are two basic reasons why the
Procedural Neutral should deny the Organization's rcquest to remove the four
dockats in question from the First Divislon for submission to a publie law
board. The first is that the Procedural Neutral has no jurisdiction over
these four dockets, and secondly, assuming without conceding that he does have
Jurisdiction, the Procedural Neutral should not exercise it because of éhe par-
ticular faets and circumstances surrounding this case, - |

The Carrier states first that the Procedural Neutral has no juris-
diction over these four dockets at the First Division because they ;ra active
and current cases. They cannot realistically be considered as being in the
backlog of cases at the First Division. The Carrier maintains that the Organi-~
zation's request In this matter is raterially at variance with the purpose and
intent of the Congress in enacting P. L. 89-k356. The lezislative intent under-
lying the aforesatd legislation was to reduce the existing backlog of cases
puading at the First and Third Divisions of the National Railroad Adjustment
Board. However, the four dockets in issue cannot be said to be in the catézory
of the backlog because they have already been assizned to Réforces Larkin and
Rohman, who are currently sitting with the Hembers of theé Fifst Division ta
dispose of deadlocked cases on thealr Msts: Thé Carticr speéifiealiy notes
that Referee Larkin has only 17 éégés femiinin? on his Doédket and Réfb%éd foh=

man has only 23. Included in the remainin., ¢ases on tho Dockels 6f botd these
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rafereas are the.four casos in issue. The Carrier states that under these
circumstances it is unreasonable to éontand that these cases are in the back-
log of the First Division because it is possible quickly to proceuvd to process
and finally adjudicate these four cases. It further states that the Carrier
iembers of the Division are ready and willing to procsed with handling these
cases, but the Organization Member of the Divisicn is not.

The Carrier contends that the backlég.of cases to which the Congress
was addressing itself, when it enacted P. L. 89-455, wasithose cases at the [ivi-
sions which had not been deadlocked or assigned to any certificated referee. Ths
quriér also notes that the Congress in enacting the 1966 legislation did not dis-
turd Section 3, First (1) of the Railway Labor Act, which permits a party to 2
dispute pending‘béfore the National Adjustment Board to ;ctivata the imminent
decisional processes of the Board. Tha 1966 legislation was only an additionsl
means for activating cases at the National Adjustment Board. If the Congress had
intended the newly passed Section 3, Second, of the Railway Labor Act to be the
sole and exclusive means for activating cases at the National Adjustment Board,
it would have amended &r repealed Section 3, First (1). Its failure to do this
is proof posiﬁive that it did not want to disturb or interfsre with the é;ses
which were alr;ady assigned to Referees sitting with the Divisions.

The Carrier maintains that the Congress did not use the tara *pend-
inz" in its broadest and most literal sense. This is evidenced by the fact that

*the new legislation provided for ihe appointment of a procedural referee with
broad powers to determine which cases should be considered by the public law

board. fhis.vestiﬁg of this power in the procedural neutral is'diear“proof that

the literal interpretation which the Organization is here urging is not well founded.
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The Carrier insists that the new legi:lation must be considered not in a
vacuum but in the light of the problem to which the Congress was addrossing -
itszelf. The Congress sought by this leglslation to assist partdies to a dis—‘
pute who wanted In good faith to reduce the existing backlog. The Congress

did not intend this new legislation +to be used as a device whereby the parties
night be able to "shop around®™ for another referee 5;35 the case had heen
assigned to a given referea. The Carrier notes that the original draft of

H. R. 706 did not contain any provision for & procedural neutral, .‘but it was.
included after Carrier spokesmen urged it upon the legislgtive commi ttees
considering the bill.

: _ . The Carrier further contends thaf if the Orga.nizaﬁon's position
1s adopted it will make for increased rather than reduced backlogs at the Di-
visions. It states, for example, that when a cgse at the First Division ia
removed from an inactive status, the I-Ir-m'be;s of the Division make a considerable
investment of time and effort in reviewing and preparing the case, both before
and after it 1s deadlocked. There is even a grecter expenditure of time and
effort in preparing the case after it has been placed in the deadlock docket

of the Referee. The Carrier maintains that if the Organization 1s permitied
to withdraw cases already in the hends of the refera;z, then the atiendant expen~
diture of tlme apd effort 1s for nmught, and the Division is reduced to the state
of just Yspinning iis wheels,"_ accomplishing nothing. .

Tae Carrier sdds that the Orpanizationts position is also conducive
ta "referee shapping® and ¥referee shackling.® In the first instance, an inter-
ested party will be abla to withdraw a case from the referee at the‘ Division
vhenever he believes that -ﬂw case*is not going favorably, perhaps, even as &

Tesult of seme innocent remark of the referse. In the second instence, the fact
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thet a perty moy be able to withdraw a zue from the referce at any tire
could wel: Inhibit the refiurce from prescing his cuestions a2t the hearing
for feur of having 2 pnrly raemove the auzse Lrom hiw.

The Carvier also states that the intend of the Railway Labor
Act wos to allow the members of the Mational Ranilrozd Adjuciment Board to agree
upen & reforee and tailling thal, permit the Naticnal Mediation Board to apuoint
him. The partisan wembers of the Division were given one and only one chance
to agree u:on a referee, and if they do not exercise this op.ortunity, they are
not germitted another "roll of the dice" regerding the selection of a referes,
as the Organization is now here zecking.

The varrier ctates that there are exdsting precedents which suvport
its posi.tion. In Tiird Divislon Awurd No. 14948 the Carrier was not peruitted to
withdraw the case jending beiore it before the award wac formally adopted by the
Division. In enother czge before the Second Division, the Carriers! Conference
&t the inslstence of the Lebtor Chiefs persuaded the Missouri Pacific Reilroad
to withdrew its demand o withdraw holiday day pay cases from the docket of &
referee sitiing with the Seconci Division wio had ruled egsinst this Carrier om
the same issue on the Third Divislon. The Cerrier elsc ciites the Case of

Delawcre and Hudson RR Comvany vs. Wiiliemg 329F(2) 11 where the Seventh Circuit

Court of Appesls struck down a "referee shopping” atiempt by an Organization at
the First Division.
The Carrier sumarizes its first basic contention that the Procedursl
Neutral has no jurisciction to permit the withdmwall of the four dockets et the
First Division benzuse these czse.. are not in the nosture of inactive, unvorked
on cases. They oro not the ty e of casne eavisloned by the Congress vhen 1t -
NG

enacted P. L. 89-450 in 1065 o reaedy the situntion of a hupe backlog.

The Carrier advonces the followling crpments In support of its
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second basic contuntion, i.c., thibl wven 1D the §roccaural Neutral bas juris-
diction over the four doeuubs, he siauld nol el reise that jurisdiction. Tae
Carrier first statos that the Groanluation 33 seu'tin. So delay rathor than

expedite the final disposition oi Lhe four casues. Thuco cases are now in a

posture at the First Divacliun udcre tnoy could be ariuwa and dispoced of in the

>

exact order in which by wuere iicd at the Divi:ion.J;ihc Carrier states that

it is clear that the Ooganicailon faoutus ol the First Liviziea does not care

for the Refereo to woeom Dot ws dosz. 39 Y55 and 39 92u have been assigacd. 1t

iz for this reascn fanw Rz iz atterubing throush the device of a public law board
to securs another rel.r2o. In additlon the Organisation ticmber 15 scoiting to con=
sélidate all four ¢osii.is and ar;u: them as one case in order to winisize certain
procedural defects iuahoszat in tho lour dockels. The Organization memder wants

to get these four back on tae oroperiy in order to bo able to disczird the volumi-
nous record rade at the Mallonal Adjustument Bosrd. Sy this means ho is hopeful
of being able to prusanl an entirely differcnt rocord on the pronerty, eliminating

t

the decisivo procedural ersors now containcd in the record.

-

The Carsivr cuphasiscs that it is nou secking to have the Procedural

Neutral pass on the marils of the four cnzsui. IR oniy wants the Procedural Neubtral
to leave the four cases at tie First Divizion co that the issues ércsented by the

+ Claiuwant and his Crganizatlion will be determined in the exact order in which they
have raised them. Tho Carricr ttatcs taat it ins eixrtain valid defenses to the
four actions, and 1t siould not oe deniad thu oppariinity to advance these defcenses
by the Organization bzir: alloued, tiarourh involin; tho provisions of P. L. 89-456,
to change its position ~nd co-rcet its erron-ous .ndling of the four casea. Since
the time limdts fuo Lcesonlin: elad=s U tha ..ot Liviscion have cxpired, the

Orgzanization should kst b oordaboc R dnvoiiz th . new law to chanje and rake a

PLB N Ub Awd | -
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new record before a public law board, an action whica it could not take at
the First Division.

In summary, the Carrier states that the procedural relief which
the Organization is seekinz should be denied, and the four dockets should be

required to remain at the First Division because the basis for the Qrganica-

tion's request is at variance with the fundamental intent and purpose of P. L.
89-455. Tho Carrier further asks that the Procedural Heutral direct the Organi-
zation to proceed with the processing of these four cases at the First Divigion
in an expeditious manner, and in the exact order in which they were filed, in

order that the dispute be finally adjudicated.

Opinion and Findings:

. The Procedural Neutral finds that he has jurisdiction to rule
upon the Organization's request to withdraw the four dockets in question from
the First Division and to submit them to this public law board, as well as juris-
di;tion to rule upon the Carrier's request to withdraw 23 cases from the First
Division for submis;;on to this same public law board.

. The jurisdiction and authority of a procedural neutral appointed
by the Natlonal Mediation Board in accordance with the pravisions of Public Law
89-456 is broad and extensive. Under this Statute he may properly determine
pending procedural matters which are necessary to be resolved in order that the
public law board might be able to carry out its functlons. The legislative in-
tent ;s to the Jjurisdiction of the Procedural Heutral is clearly evinced in
Report No..1114, issued by the Committee on Interstate and Foreign Commerce,

House of Representatives, in regorting out H. R. 700, which in an unchanged form

ultimniely becamo P. L. &9-55%. This Report on prge 13 states in pirt:
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¥ eescithior side my ceguest the dational rediation
Hoard to appoint a neutral person, who shall con-
stitute a third meuber of the toard for the nurcosa

of doterminin«s the eases which mav De consiacred bv
the soard ane all other auestions required in aordsr
for such a Board to function.* (underscoring supplied)

It is thus clear that the Soard has the specific authority to determine which

cases may be referred to a public law board as well.as the general authority

the public law board be able to carry out and to execute its statutory functioens.

When the Procedural Neutral considers the relevant statute and
supportiny evidence of record, Juxtaposed against the Qrganization’s request ta
wWithdraw dockets Nos. 3% 955, 39 9356, 40 21t and 40 212 from ths First Division
and place them on a list of cases to be consideredly Public Law Board No. L6,
it finds that this request is proper under the law, and accordingly, the Carrier's
objections thereto are not well founded. ,

The record reveals that the Organizaltion made ; written request
;f the Carrier for the establishment of this public law board; that the said
public law board‘;;é properly established in accordance with the cognizant statute;
that the Organization further requested that four docketé be*uithdrawn from the
First Division, which dockets had been pending there for 12 months; and that
the disputes contained in these four dockets are disputes otherwise referable
to the First Division. Thus the actions of the Organization were timely ;nd
proper and came clearly within the literal provisions of Section 3, Second,)ot
the Railway Labor Act which provides that a special board of adjustment established
pursuant thereto may hear:

"any dispute which has been pending before the Adjust-

ment Board for twelve months from the date the dispute
@claim) is ruaelved by tne Board.™



OLB NO- o Awd. |

-ty -

Thoe Proccdural feubral is unablo to fina anything in the rolevant statuteo or

in Hearings on tlds leuislation belore tho Subcownmitive on Trancpeortation and
Acronauties, House Cowrdittce en Intewrstate and doreiyn Cowmmcerce, 8%th Congress,
First Session, Serial No. 89-14, dated June S, 9 and 15, 1965, and the Sub-
committee on Labor, Senate Cowrxdtico on Laber and Publ;g_helfaro, 89th Congress,
$econd Session, dated areh 11, 1988, or in the Reports izsued by both the House
and Scnate Commitices in repoirting out the cognizant lezislation that indicate

or suggest that the Congress in enacting this legislaiion made, or iztended to
make, a dichotomy betiwcen pending ceoses at the National Adjustment B;ard of more
than 12 months duration which were "active" and those which were “inactive.* The
Carrier's theory that cases which have been deadlocked and assigned to a referee
are now active cases and removed from the operative provisi&hs of Section 3,
Second, does not appear to have any legislative warrant. To hold, as the Carrier
urges, that once a2 case has been deadlocked and placed on a referee's 1ist, it is
no ‘longer in the backlog of the Division, is an wmwarranted and in fact an ill-
founded assumptibn.‘:The only way a given case may be removed from the backleg
of the several divisions of the National Adjustment Board is either for the Divi-
siens to render an award‘;n the case or for the parties to witﬂdraw the case, or
since 1966 to rexove it from the Division pursuant to the terms of Section 3,
Sccond. It must be pointed out that under the procedures of the First Division
the fact that a case has becen deadlocked and placed on a referee’s list does not
necessarily mean that the case will ever be heard. The control of the docket of
referee cases is vested jointly in the partisan mémbers of the Division and not
in the referee. The éartisan nerbers jointly determine when a givén case or cases
on tha referee's list will be arjued. If one of the partisan members for rcasons

best knom to himscl” docs not vizh to arcue a deadlocked case on tho referea's
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list, that case is Just as inactive and in the backlog as is a2 case which waa
flled today and which has not yet bot;n considered or- desdlocked. However,.
to repeat, the most important reason for not accepting the Carrier!s theory
o.F' thae case is th;t there is nothing in the statute or the history surroanding
it to ramotely suggest that the term "pending™ as used in the statuta excluded
casas whit.;.h had been deadlocked by the partisan msmg;;s of the Division and
assigned to s referes. The only statutory requir-aments ars that the dispute
be a dispute referable to the Adjustment Board and that it has been befors the
Ad justment Board for 12 months.

The Procedural Neutral, in construing P. L. 89456, mst take
'c.;o_g,-r;izance that the legislation, both by its expressed provisions and purport,
vas to give parties having cases of 12 months or more duraiion before the National
Railread Adjustment Board the right to seek an alternats forum for the adjudica-
tion of the claim or grievance. The Procec{ural Neutral is accordingly duty bound
to interpret this statute with the aim of consummating rather than defeating this
legislative objective. To accept the Carrier's theory of the purpose of the lsgis-
lation would require the Procedural Neutral to take broad liberties with the
expressed provisions of the statuts, a course of action he is heaitant to pur-
319,

The Procedural Neutral must now turn to md consider the issue
as to whether, despite the litsral and articulated terms of the relevant astatute,
the Orgf.nization‘s action is so unconscionable and unfair that the Procedural
Neutral would be warranted in exercising his br;ia_a_d: é:'ggz:e_j:.&qxg‘ not to permit
the withdrawal of the four dockets from the First Division.” On the record before

him, the Procedural Neutral finds nothing in the Organization's actions that

[N



-17 -

violats or breach any procédurai due process vis a vis the Carrier. The
record indicates that nonme of the four dockets has been submitted to the
two referees in question. They have not received the submissions of the
partlies which were prepared on the property. They have not received the
BQiefs preparadhyjthe mambers of the First Division. _Tpey have not heard
any oral or written argument. The Roferees in question have no knowledge of
the procedural or substantive issues involved in the four dockbts. In short,
the cases are in exactly the same posture as any "inactive® case hnt assigned
to a referse. On this record there is no wvalid basis for the Procedural Neu-
tral to find that any party is bging unfairly advantaged or disadvantaged by
the removal of the cases from the First Division for submission to this public
law board.

The very cases citaq by the Carrier in support of its position
illustrate this principle that £o unfair advantage to one of the parties should

be permitted.' For example, in Third Division Award No. 14948, the matter there

in issue had alreadyrbeen argued to the referee and he had circulated to the
parties his draft award when the Carrier then decided to withdraw the case.
Obviously such a case is no relavant guide for the instant proceeding. In the '
Delaware and Hudson case, 129 F{2) 11, the Circuit Court of Appeals refused to
pa;mit the Organization to withdraw a case from the First Division because the
roferee, sitting with the Division, had azgain fully apprised the lembers of the
Division of his determination of the case befbrafgénption. This case also bears
no resgmblan;a to the facts and circumstances of the instant case here under con-
sideration. The alleged precedents cited by %he Carrier butiress the position
of the Procaduralﬁﬁeutral rather than militate against it. .

The Procedural Neutral, in the abaence of any substantial competeat

PI:B NS. 46 Awed - |
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avidencs to show that one of the partles is recelving an unfalr procadural

or substantive advantage, or that one of the parties 1s being denited basic

due procass, is n?t inclined to try to ascertain or determine the motives of

the moving party seeking to exercise his statutory right to remove a case from

the First Division in order to submit it to a properly constituted public laﬁ-

board. ’ - L
The Procedural Neutrazl alse finds no statutory bar to honoring

the Carrierfs request to remove 23 non-referes cases from the First Division

for the purpose of submitting them to Public Law lBmsur:d No. 46 for detarmination.

The objections raised by the Organization based on the ruling handed down by

“the National Mediation Board on February 9, 1967, on Public Law Board No. 12,

is :‘:.na.pposita. In that case the parties originally-had voluntarily agreed upon

the indtdal list of cases to be Isubmitted to Public law Board Ne. 12 and were’

only concerned about a supplemental list of cases. In the inatant case, the

* gravamen of theé dispute is the matter of the original list of cases to be subuitt;d

to Public Law Board No. 46 and it is this very matter which has had to be givem %o

a procedural neutral for resolution. It is in the exarc:'f.se of bis duly consti-

tutad r.aspo_n§ihilitias that he determines that the. Carrier‘s roquest for the

withdrawal of the ’23 cases Ifrom the First Division for original submission to

this public law board is proper.

The remalning procedural lssues before the Procedural Neutral aro
'(1) what shall be or constitute the record of the several cases withdra;-tn froma
" the First Divislon and placed befors Public Law Board i\lo. L6, aﬁd (2) what shall
be the order in which these soveral cases, particularly the four cases being with-
drawn by the drganization, shall be argued before Public Law Board No. 46. "

With regard to the first ifsue, the Procedural Neutral finds that

*
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all the 27 dockets being withdrawn from the First Division in their present
form shall constitute the record of thae cases to be presonted to the public.
law board. The thoory of the parties seekinzg to withdraw cases from the
Filrst Division is that they are scelcing a more speedy and expeditious forum,
not that they are seeldny, to change or modify the t_i'xeoi_:y of their causes of
action. However, the Procedural Neutral must alse take cognizance of an
anclllary reason why the parties seek to establish special boards of adiust-
ment, be they statutory or consensurl, and that is that the parties want to
avall themselves of the rlexdbility and the informality that inheres in .pro-
.ceedings before special boards of adjustment which do not prevail at the First
Division. For sxamnlg. the right to produce wiinesses and supplemental pro=-
"bative evidence. ‘Thér'of;;@a Procedural Neutral finds that while the records

of the several ca.s'es’-j:n‘f:ﬁb‘ S that they are presently in at the First Divi-

sion shall éonstitut;.;tl_:e;qéords of these 27 cases, nevertheleas the hearings
of the Board shall be ;onducted in accordance with the rules of procedure govern=-
ing Public Law Board No. 46 as set forth in the attached agreement establishing
said Board, and not in accordance with the rules and procedures of the First
Divisien. ‘ ' |

With regard to the order in which the save::al cases on the docket
of Public Law Board Mo. 46 shall be argued, the Procedural Neutral finds that »
that 1s a proper matter for the Chairman and Neutral i{embar of the Board, either
selected by the parties or appointed by the National Mediation Board, to hear the
substantive issv.;.es, to determine. The Pub]j:f: Law Board when properly constituted

-

to carry out or execute its statutory respo}xsibilities should det,ermine the order

-

in which it will conduct }ts appropriate business.
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In compliance with the roquest of the partisan members of thiz
public law board, made to the Proceduz‘al-:\léutral at the hearings conducted
on November 6-7, 196;7. he has drafted and attached to this Award an Agreement
establishing a Special Board of Adjustuwent pursuant to P. L. 89-456, to be
lnowm as Public Law Board No. Ls, topether with a st of cases submitted by
both parties, which shall constitute the List of Casez emd to be heard by the
said Special Board of Adjustment, referred to as Publiec Law Board No. U46.

AWARD: The procedural issues submitted to the Procedural
Neutral for resolution are herewith disposed of in
accordance with the above stated Opinion and Findings
and the attached Agreement Establishing a Spet.':ial l;oard
of Adjustment ‘pursuant to P. L. 89-456.

4 . L. )
v . L

4 . -
i

Jacob Seidenberg, Procedural Neutral

Pauvl H., Verd, Carrier Member K. Levin, Employee Member

!
e e MGV
Chicago, Illinois

J Memorandum of Paul H. Verd, Carrier Member

I dissent from those portions of the above and foregolng Award No. 1 of
Public Law Board 46 which would include First Division, Nationasl Railroad Adjustment
Board dockets 39955, 39956, 40211 and 40212 among the disputes or cases over which
said Board "shall have jurisdiction.* I concur in the remmaining portions of

the Avard.
/ ‘/
-vﬂu('.-%/ W{

Paul H. Verd, Carrier Member
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ComeanY e Currder) and iLts Smployces represented oy bhe CRDAR OF HATL-

daY CONDUCTCRS AND DualbwmieN (Mhe Orgunization).

. There. snzll be established a Special Board of Adjustment

upder the provisions of the Railway Labor Act, as amended by P.L. 89-L4585,

which shail be known as Public Law Board No. 46, hercinaftier referred to
as the'Board?,

2. The Board shall have jurisdiction over the-cases listed in
Attachment "A" appended to and made a part hereof this Agreement. The
jurisdiction of the Board over the cases listed in Attachment "A' shall

exfend o claims and grievances contained in the afcrementionsd cases

arising out of the interpretation and application of agreements covering
R _ _ 7
ages, rules, or working conditions, - ) ’

3. The Board shall consist of three {(3) members. One shall
be selected by the Carrier and known as the "Carrier Member®. Onevshall
be selected by the Organization representing the employees and shall be

known as the "Organization Member'. fThe third member shall be a neutral:

person, unbiased between the parties, and shall be selected in the manner

prescribed in paragraph 4. Members of the Board, other than the Chalr-

man, may be changed from time to time, and at any time, by the respective

parties designating then.

Le The Carrier Member and the Organization Member shall meet

at a mutually designated location on the line of the Carrier, unless sone

other place is mutually agreed upon, within 10 days from the execution

of this Agreement to select the Néutral Member;of the Board. If the Mem-

bers of the Board can agree upon the Neutral Member, and the person so

selected adcepts the avppointment, then the person so selected shall be

the Chairman of the Board. If after ten (10) days‘from the initial meet-

»

RN

FUE PURVOSE OF 2300 2uIBNING A SPECIAL 20aKD OF JDJSUSTMERT, IT I5 AGRSED:

ihg, the Members of the Board are unable to agree upon the Neutral Member, -

it ek e P - -
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@ither wenmber scourately, or tho luumbers jointly, may request-the Nation-
al Mediation Board to awvooint Lhe MNuutral Member. In the case of a va-
cancy on the Loard with reguoard to the Neutral menuor, the vacancy ehail
be riiled in the same manner as the original selection or apnoiniment

5. The compensation and expenses of the Carrier i{emnber shall
be borne by the Carrier. The compensatioﬂ and expenses of the Organiza-
tion Member shalil be borne by the Organization. The cdmpensation 6f the
Yeutrazl Member shall be set and pald by the Hatiornal Mediation Board.
Tre Board shali have the authority to employ a secretary and incur other
exXpenses as it deems necessary in the proper conduct of its business.
Secretarial and other exXpenses shall be borne and shared. equally by the
Car“ier and Organization.

6. The Board shall hold hearings on each case submitted to

it. At.such‘hearlngo the parties may be heard in person, by counsel,
SR - . Y . -

or by any otaer representative they. may elect The record of theieesesb
listed on Attachment ”ﬁﬁ“asxiggg are presently constituved in the areh—
ives of the First Division, Ndrg;g;i\Railzged Ad justment Board,'ehall
constitute the record of the cases. The Boa;E\Ehall have the authority
to permit or require the parties to produce additional evidence, elther
written or oral, as it deems necessary, providing that the additiogal
evidence pertains materially to the issue or issues raised by,‘q£#2£9¢

L ]

sented in, the record of the case. - - N e - —m——

T .

7. The Board shall establish rules of procedure for its '

government, including the order in which the cases listed on Attach~

ment it i1l Be presented The Board shall meet at stated intervals

on the line of the Carrier, unless.another locationfis_mutually_ag;eed

upon, until it disposes of all matters_listed on Attachment AW, after
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which ic shall cease to exist, ecxcept for the purzose of rendering in-
teroretations of awards as orovided for in parzgraph 8.

8. Each Mecmber of the Loard shall have one vote and a major-
ity ol the Board shall be competent to render an award and make such other
rulings and decisions as may be necessary to enable the Zoard to execuie -
i1ts designated functions-l In the event of a dispute arising out of the
interyretation of an award, the Board, upon_the request of either party, -
agd novice to the National Mediation Board, shall reconvene te interpret
the award in light of the dispute.

9. ‘The Board shall make findings of;act and render an award
on eacnh case submitted to it except with regar& to a case withdrawn from
the Board. ©No case shall be withdrawn from the Board after hearing, ex-

cept by mutual consent of the Carrier and Organization Members. The

fihdings of;gct and award shall be in writing and copies shall be furn-

L]
y )

ished to each Member. Such awards shall be final and binding on each of
the parties to the dispute, and if in favor of the petitioner, shall di-~ T
rect the other party to comply therewith on or before the day named.

10. The Board shall not have jurisdiction over dlsputes arig-<
,.n‘n‘"’ - .r‘,_"‘.'ﬁ "13
-

[ b

ing out of requests for changes in rates of pay, ruleihand agreements,-% ,
nor ‘shail it have the authority to change existing agreements governing -
rates of pay, rules or working conditions;ér the right to write new rules.

»

/- A B
This Agreement has been made and copcluded this l( of B

oI 1968, in the City of Chicago, State of Illinmois. .

H

For the Order of Railway Conductors For the Elgin, Joliet and
and Brzkemen ‘Eastern Railway Company ‘
a o . o L )
2/t '
R LevIE T ) —Paul H. verd — o
Vice President : ST = Vice President-Personnel o

Memorandum of dlssent attached _i:;;;

APPRovED: - - o — st

I
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To Agrecment between the Elgin, Jolict und Rastern Rallway

(the Carrier) wuad the Order of Reilway Conductors and Drakemen (The

Orgonizoation) uwstublishing A Special Board of Adjustment, to be known

as Public Law Doard No. 46,

LIST Or CASES (To Be Withdrawn from the First Division, Nation-

al'R;;ilroad Adjustment Board) For Presentation to Public Law Board No. L6

L] » L] ’ » L] » -

O QO ORI N

36

667
785

57

400
438
565
647

L2
843
929
930
931
822
911
g12
200
502

356
211
212
273
L08
856
857

176

955

f
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Memorandum of Paul [I. Verd, Carriesr Membar

=1

[
}
, !

I approve of and aqree with the above and foregoing
"agyeemenit" establishing Public Law Board 46 except insofar
&5 it takes jurisdiction over the cases or(disputes First
Division, National Railroad Adjusiment Board -dockets 39955,

35956, 40211 and 40212, I do not believe this Board has

Jurisdiction over those disputes,

Paul H. Verd, Caféier Member




