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Parties: 

Issues: 

Order of .P.aYlway Conductors and arakomen 
and 

Elgin. Joliet and Eastern &ilwsy Company 

(1) Kay the Organization xithdrau from the First 
Division. National Rsikoad Adj&ment Board, four 
cases which ha-70 bocn pending for mire than 12 nonths 
before said Mtision, in order to submit them to a 
public hi board, in view of the fact that these four 
cases have already been deadlocked by the partissn 
ncr.bers of the First Division and have been assigned 
to the list of cases to be argued before Referees 
appointed by the National &diation i3oard. to sit 
with the members of the First Division to hw and 
determine the deadlocked cases on thair respective 
Referes Cock&s. 

(2) i-+.y the Carrier tithdrau and submit to the Sama 
publ3.c law board 23 cases which have been pending 
befor the First Division. National Railroad Adjust- 
sent Board, for mre than 12 lnonths. but which are 
currently not. assigned to any Referee's deadlocked 
list. 

(3) In the event it is determined that the afora- 
--mentioned cases may be properly withdrawn from the 

First Division and submitted to a public law board. 
i. must the sole record of these cases be the record 

which was submitted to the First Mvision, and further 
-. . must the, presantatiqn of these cases to the public law 

-: : board be governed by the edsting rules and regulationa 
of the First Division. ,. 

Discussion: The antecedents of this procedural dispute arise from the 

fact that the Carrier on November 17. 1961, discharged an employee represented 

by the Organization. Subsequently. on April 25, 1963. the Organization filed 

with the First Division. National Railroad Adjustment Boarde3tuo submissions - 

Dockets Noi. 39 95.5 and 35’ 9e and agdn on.J& 25. 1963. filed two additiolvl 
.* .' 

submissions -- L!vckets Nos. 40 211 and 40 212. Thcse'four dockets'relate to -I--. 

procedural and substantive aspects of ;he discha&% of t 
Btcminghom Snuthem 

e Clal.u&BGnd are 
F’=‘FWED 

- _.. -- -- ..- 

:ha 

I. 
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Parties: 

Issues: 

Order of .Wlway Conductors and i3rakomen 
and 

Elgin, Joliet and Eastern Railway Company 

(1) Xay the 0rgani"lation xithdr+ from the First 
Division. Rational Railroad Adjustmmt Board, four 
cases which have bocn ponding for mre than 12 mnths 
before said Gitision, in order to submit them to a 
public law board, in view of the fact that these four 
cases have already been deadlocked by the partisan 
nozbers of the First Division end have been assigned 
to the list of cases to be argued before Referees 
ap.pointed by the Nationali~ediation Board, to sit 
with the mcxbers of the First Rivision to hear and 
detemine the deadlocked cases on their respective 
Referee Cockets. 

(2) iky the Carrier withdraw and submit to the same 
public l.au board 23 cases which have been pending 
before the First Division. Xationd. Railmad Adjust- 
nent Board, for more than 12 months. but which are 
currently not assigned to any Referee's deadlocked 
list. 

(3) In the event It is determined that the afore- 
mentioned cases may be properly uithdram from the 

--First Mtision and subtittedto a public law board. 
+ must the sole record of these oases be the record 

which was submitted to the First Division, and further 
. must the presentati+ of these oases to the public l&i . board be governed by the existing rules and regulations --1 : of the First Division. *. 

Discussion: The antecedents of this procedural dispute arise from the 

fact that the Carrier on November 17, 1961, discharged an employee represent& 

by the Organization. Subsequently. on April 25, 1963, the Organization filed 

with the First Diesion, Natianal RaiLmad Adjustment Board,$tuo sublrdssious y 

Rockets Noi. 39 95.5 and 39 956 and again an.J& 25, y63, f!led twy additional d _ 

submissions -- Dockets Nos. 40 211 and 40 212. These four dockets'relate ti-tbe 

f 
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of the Fist, tij.vi,slor~ to iwnizh it t.it.h the ch:or.olo:y of tnozo U.-o dockets 

boforo thu First Division. 

On Fcbrucrry 1:. 1967. ~';-~:su!~nt LUIO of the Or~mization wrote 

the tiational~iedi~tion 'doarc! rcquostirq it to cstablizh x public law board 

pursuant to ticnoral Chairrmn Car's Januilry )Uth rwu&. and also to dcsi;mte 

a Carrier ruprcscntative to servo on said puLllc law board. 

At the Fcbruar~ 17th con.f~.r~:nca of the parties they were unable 

to come to any mtual understanding either with regard as to what cases should 

be submitted to the proposed public lzf board; uho should be the neutral member 

of the board. and the rules and rcgu.Lations which should apply to the govern- 

ment of the board. 

On Larch 2, 1967. the Carrier wrote the ti\lationaI&diation Board 

explaining why it was inappropriate for the ILediation Board to establish a plb- 

UC law board in viev of the fact that Dockets Nos. 39 955 and 39 956 were al- 

ready on Referee Larldn's deadlock Ust and that the Carrier Ember of the First 

Division assigned%o try the cases was ready, although the Organization I'lcutbor 

was not ready,to proceed. The Carrier further stated that the ~edlation Board 

.- had not assigned a referee to sit with the First Uitision on Dockets Nos. 40 211 
a. 

and 40 212, although the First Division had deadlocked on these two cases on 
c 

Larch 15. 1965. 

President bno on Yarch 6, 1967. wrote to the National:!e~tion 

Board again ropeating his requcllt that the Board designate the Carrier t+mbor 

of the Public Law Board in JLeht of tho fact tIvtt mre than 30 days had olapsod 
‘ . . 

since the Orgmlzation had cado its a&&u1 qcrluost for the establishment of a 

public lm board. On April 10, 1967. the K;ltiol!r.l Kcdintion Board. pursuant ta 



the Orgsnization's rcqucst. ezt::bLL~!~t:d Public Law Board No. 46 and also desig- 

nated PaaiL B. Vord as the Car:-iw Lc.zbcr thorcof. 

On April 18, 1967. tke Zxccutivu Socrctuy okT the First Division 

urcte the NationaliGxiiation Board that the Division had deadlocked on a list 

of 62 cases and requested the Eo,lrd to appoint. a referee to sit with the Ditisi~n 

and dispose of these deadlockad casts. 
--= 

Includtid in this list of the 62 deadlocked 

cases were Dockets Nos. 40 211 and 40 212. Pursuant to this r&quest, the tlational 

Eediation Board on May 8, 1967. appointed Referee ziurray X. Rohman to handle the 

docket of 62 cases. 

On hay 12, 1967. President Lane wrote the National Mediation Board 

pbintinp out that Public IawBoardNo. 4-6 had becn established at the Orgaha- 

tion's request and further pursuant. to its request, the Carrier Hember of the 

Board had been designated. Hr. Lane further comcntedthat since said Board had 

been established to consider the disputes involved in Dockets Nos. 39 955. 39 9%. 

40 211 and 40 212, he was therefore now requesting the Executive Secretary of the 

First Mvision to-Gthhold further handling of these aforecited cases pending 

determination by the Caroler and Organization henbers of Public Law Board No. 46 

of the matters pertaining to the establishment and jurisdiction of said Public 

Law Board. 

On July 7, 1467. the partisan members of Public Law Board No. 46 

met to discuss the jurisdiction of said Board. but they were unable to come to any 

mutual understanding. The Carrier took the firm position that it was opposed to 

submitting the four dockets in Issue to a public law board because these cues 

> were now pending on the deadlocked list of cases given to two certificated rdereu 

of the First Division. The Carrier was v;i.Uing to. submit to.PubUc Law Board do- 
. 

. 



ki a list ui 2: c::::.:~ !.::i2:1 i1::c.i z.-s..1 p::Lin:: ‘Udoz2 !,i;s ~~i-r;t Ijiviclol~ for 

12 L:xlth; 13.A UiLCb FrYi :13 1; cm my rcfcrcc Ccadloc!: E.-t or lists of CXPX. 

T?.o ;c2ticc:: ~.:s::.bcm did 2yxc to conzido~ the idz. of &win: a prcc~duxl 

natxl ap!wintcd to sit with F'ublic L&f Eoard Eo. 46 to m&e the ncccsx.--/ 

pmceduml dutcrtirztions in the cvcnt tbo i.xM.i~2c +xrs eventually *;cre 

unable to conit! to any cozzon agrccncnt. 

On July 1L;. 1967. tha ,partican ~cnbcrs jointly wrote to the 

Kational Lxiiation Board rcqccsting that the ticdiation Board appcint Dr. Jacob 

Seidenborg as a Procedural Neutral to resolve the procedural natters upon uhich 

+cy ha.1 not been able to rcacb agreeurent. On August 9, 1967, the National 

i%diation Beard issued a Certificate of Appcintnent to Dr; Seidenberg desig- 
- , 

nating him as the ?Ieutrslhenbo- - of Pubtic Law Eoard No. 46, to sit with the 

Members of that aoard to resolve the procedural nattrrs in issue. 

On i'lovenber 6, 1967, all three members of Public Lax Board con- 

;lened,inthe Carrier's Office in Chicago and heard argunent on November 6-7. 

1967, on the several pmcedural~natters in controversy. a 

The respective positions of the parties nay be sunnarised as 

foIlotis: 
. 

unization's Position 

The Organization posits its request for having the four dockets 

in iss'ae heard by the Public Lxr Eoard upn the oxpross provisions of Public 

Law ag-$56 (1:. R. 706) providing for the establishnent of a public law board. 

which state: . 

"If a lrrittcn rcqucst is made upn any'individual 
carrier by J rcprx cntative of any craft*or clss 
of c:plo;'scz 0-r such c%-ricr fclr the ectablishncnt 
of a s?ccicll bold of sdjustlr.wt to rczolvc dizimtos 

. 
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Dotherwise referable to the Adjustment Board, or 
any dispute which has bean pending before the 
Adjustment Board for tiielve months from the date 
the dispute (claim) is received by the Board, or 
if any carrier m&es such a request upon any such 
representative, the carrier or the representative 
upon whom such a request is made shall join in the 
agreement establishing such a board tithin thirty 
days from the date such a request is @e." 

The Organization contends that it has complied with all. the 

necessary requirements of the Statute and it is therefore entitled to have 

its request honored. It notes that: (1) it has made a written request upon 

the Carrier for the estabUshment of such a board: (2) the oases In issue ham 

been before the National Adjustment Board for more than 12 mnths; (3) the 

cases in issue are otherwise referable to the National Adjustment Board. 
e' 

The Organiaation further states that it is im&.erialthat the 

four cases have been deadlocked by the First Division and referred tc tuo smm- 

rate referees. because there is no provision in the above statedStatute which 

limits its application only to those pending cases before the Adjustment Board 

which have not bee;;beadLcksd. The OrganizaU.on stresses that there has baa, 

no argument before the referees on these four cases by Members of the FiZst 

Division; no'briefs have been submitted to the referees, and the referees have 

not seen the Submissions of the parties. In short, the referees in question 

know nothing about the four dockets under consideration other than that they 

are on their deadlock lists. 

The Organization also contends that there are valid and binding 

precedents favoring its position. It notes that a simUar issue was recently 

,decided by Public Law Board No. 3-5 wherein it was the Carrier (Great Northern 

Raiiway Company) tihich sought to have a public law board established to hear 23 

. 
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cases, nine of which had been dcadlockcd and assigned to three separate 

certific.ated referees of the First Division. The Organization resisted the 

Carrier's plea but the ?roceduralNeutral sustained the Carrier's position 

inits entirety and included all the deadlocked and pending referee cases on 

the list of cases that he prepared for submission to the public law board. 

The Organization insists that it is now entitled to receive the same'treatment 

from this Procedural Neutral that was accorded the Carrier by the Pmcedural 

Neutral sitting au Public Law Board No. 35. 

The Organization denies that Third Division Award No. 14948 has 

any relevance to the issues before this Pmcedural Neutral because in that 

situation the case had already, been argued to the Referee and he had distributed 

his draft awardtothe partisan parties. It was only after the ,losing party. 

having read the draft award. then decided that it wanted to withdraw the case 

from the Third Ldvisicn and subud.t,~tc a public law board. The Organization 

states that the facts of the present pmcedural dispute bear no resemblance tc 

the facts surrounding Award No. 1491r8. 

The Organization also states that it has no objection to the 

r 
Carrier's request to withdraw 23 cases from the First Division and submit them 

to this Public Law Board No. 46. It suggests, however, that in light of the 

National*Medi.ation Board's letter dated February 9. 1967, pertaining to Public 

bw Board No. 12, which stated: 

"it would not be appropriate to submit additional 
cases to this (P. L. Board No. 12) Board. The 
parties should complete an agreement which would 
cover the additional cases which they propose to 
have handled. This agreement will then be docketed 
and handled as a nau PubLLc Law Board" 

that it would be mre appropriate for the Carrier to establish a new public' 

law board to handle the aforementioned 23 cases. 



The Organization sumrurizos its position by stating that on 

the basis of the clcu- protisions of the cognizant statute and relevant 

precedents, the Procedural Neutral has no rcccyrse but to honor its request. 

Carrier's Position 

The Carrier maintains that there are two basic reasons why the 

Procedural Neutral should den;r the Orgatization's request to reuove the four 

dcckets in question from the First Oivisicn for submission to a pub&z law 

board. The first is that the Procedural iieutral has no jurisdiction over 

these four dockets. and secondly. assuming without conceding that he does have 

~jurisdicticn. the Procedural Neutral should not exercise it because of the par- 

ticular facts and circumstances surrounding thin case. .. 

The Carrier states first that the Procedural Neutral has uo juris- 

diction over these four dockets at the First Division because they are active 

and current cases. They cannot realistically be considered as being in the 

backlog of cases at the First Division. The Carrier maintains that the Organi- 

zation's request ii this matter Is rateridly at variance with the purpose and 

intent of the Congress in erutcting P. L. 89-456. Tho legislative intent under- 

lying the aforesaid legislation was to reduce the otisting backlcg'of cases 

pcxling at the First and Third Mtisions of tho Rational Railroad Adjustmmt 

Board. However, the four dockets in issue cannot be said to be in the cat&cry 

of the backlog because they have already been assigned to Rcforcres Lab&i tid 

Robmn, who are currently sitting with the hczbex of th& i%%.t iK&&xi td 

dispose of deadlocked casts on th*Lr Usts; Thd Cahi;i<i; .Sp&?i&&iy hot&s 

. . 

that Rcforae La&in has only Ii casts ie5iini:l~; bri his &k&t ahd R&eibe &5h; 

mn has cnly 23. Included in the rrminin., casts on tho Dcckuts .6f b&h thoso 
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referees are the four casts in issue. The Carrier stzat.tos that under these 

circumstances it is mreoscnablc to contend that these cases are in the back- 

log of the First Division bocauso it is possible quickly to prcceod to process 

and finally adjudicate these four cases. It further states that the Carrier 

Embers of the Division are ready and tilling to prcc.e_ed with handling these 

cases, but the Organization Ksmber of the Division is not. 

The Carrier contends that the backlog of cases tc'which the Congress 

was addressing itself, when it enacted P. L. 89-456. ~~Cthnse cases at the Divi- 

sicns which had not been deadlocked or assigned to any certificated referee. The 

Carrikr also notes that the Congress in enacting the 1966 le$slation did not dis- 

t&Section 3, First (1) of the Railway Labor Act, which +mit.s a party to P 
., 

dispute pending before the National Adjustment Board to activate the imminent 

decisional prccesses of the Board. The 1966 legislation was only an additional 

means for activating cases at the National Adjustment Ecard. If the Congress hsd 

intended the newly passed Section 3, Second. of the Railway Labor Act to be the 

sole and exclusive &a.ns for activating cases at the Naticnal Adjustment Board. 

it would have amended & repealed Section 3. First (1). Its failure to do this 
. . 

is proof posi&ve that it did not want to disturb or interfere vii&the cases 

which were already assigned to Referees sitting with t&e Divisions. 

The Carrier &t&s that the Congress did mt use the tern spend- 

in+' inits broadest and mst literal sense. 0 This is evidenced by the fact that 

.the new legislation provided for the appointment of a procedural referee with 

&-cad powers to detiwmine which cases should be considered by the public law 

board. 'l!tivestiAg of this &xmr in the procedural neutrkl is'c'iear“prccf &hat 

the literal interpretation which the Organization is here urging is notwell founded- 
. . 
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The Carrfer insists that the new 1egiYLaticn must be considered not in o. 

vacuum hat in the light of the problem to which the Congress was s.ddrc~~i~ 

itself. The Congress soughtby thislegislation to amistparttes to adis- 

pute who muted in good faith tc reduce the adsti.ng baoklcg. The Congress 

did not intend this uew legislation to be used as a device where* the parties 
=* 

night be able to "shop around n for another referee once the case had been . 

assigacd to 8 given referee. The Currier notes thnttheorlgin& draftof 

H. R. 706 did not contain nng provision for a prcceduml neutral,'but it& 

included zifter Carrier spokesen urged it upon the legislative committees 

considering the bill. 

The Carrier further contends that if the Organimtfon~s position 

is adopted it wiy m&e for Increased rather than reduced backlogs at the M- 

-Jisicns * It states, for -pie, that Hfieu a ease at the First M9lsion 1s 

removed from sn inactive stetus, the tfabers of the Division make a ccnsidemhlo 

investcent of time and effort in reviewing and preparing the case, both before 

and after it is dendJ.c&ed. lbsre is e-ren a greeter expenditure of time and 

effort in prepszing the case after it has been placed iu.the deadlock docket 

of the Rsferee. The Caroler msintains that if the Organizat.+cn is permitted 

to tithdra~ cases already In the bends of the referee, then the attendsnt empam- 

&ture of time snd effort is for naught, and the Di~Isicn is reduced to the stati 

0f just =~pinning its wb3=3l~,~ accompl.isMng nothing.. 

T3e Carrier sdds that the OrganizatLon~s position is'also con&d- 

to areferee shopp&gn and -referee sbackUn.g.e In the first instance, an intrac 

estod pc.rt,y till be Ale t4 dthdrnw a casci from the referee at thdDitisioB 

whenever he believes that the ease is not going favorably, perhaps, even as a Ic w. 
result of scuo innocent rennrk of the referee. In the second instance, W iLot 
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not pemitted mother "roil of tke 2iCe" regarding the selection of a referee, 

as the OrayG.xtion is mm here seokinr;. . 

The Lk..rr',cr ~tatec. that there cre e:dstine precedents which support 

its oosititon. In 'Kkd Division Award No. l,!+9.&3 the C&er vas.raot 2endtted b 

withdraw the c~lso i.ending bei‘ora it before the ahad ms fomvitly edopted bjr the 

Division. In nlot!xr c:"sc before the Second Ditision, "he Czrriers' Conference 

at'tie InsisknCe of the L.&x Chiefs pnrsunded the 1Cissoti pacific F.&lr& 
- -. 

to vithdrcw its demnd to withdraw holiday day pn;r cases from. the docket of a 

referee sitting with the Secocd Mtision who had ruled eg=inst this Carrier on 

the seme issue on the Ttdrd Di.vi.sion. The Ccrrier else cites the Cese of 

Delwzre and Hudson RR Cxmmy VS. Iliilims 129F(2) 11 where 'the Seventh Circuit 

Court of Appeals struck down n'"referee shoppin, "I' nttvzpt by an Organization at 

the First Division. 

'I"m Carrier smmx-izes its first basic contention that the Frorm3ura.l 



the decisive proccdxal c! rxrs nw contalncd in the record. 

The Co w rl-iur cxp:nsizrI: that 2.t.i.; ~10~. scc!ci.n~ ta b.-ve the i'rocadurnl 

Neutral pass on the rxits of tho four c;:sc;. It on& xmts the ?roced;ual i-Jout.riL 

to leave the four cascc at tl:c X-rt Division co that the isszcs presented by the 

Claimant and his C-.-;.ni"- IUtioa ;rill bc dotcmincd in the exact order in which they 

have raised thm. '2x Caxkr ziatc; Xnt it i.:s cx3d.n valid defcnoos to the 

four actions, ahd it sl:ocl~ hot bc dcniod t:, .A ap;;~:'tcit~ to advance these dcfcnses 

by the OrCsnization b-k: a Uor:Ld. t:hrouzh izvo!zz~~; the protisions of P. L. 39456, 

to change its FosiLi?: -+' cc'rcct itz errx.'J:::; ::..ndlin;; of the four caccs, Since ., ..- . 

the tim lindx f<:.- ,,m-~zB.rr~Ln- cl-A-:- $9 th:: I...:;'; Avision have cxfired, the 

Or~anizatibn shoc?..l n.,t t ~.,.':.:&trc. :.-, i.nvJ;:.-: 'i:! LCi lnv to ch.:l1.;2 and ra;ia 0 
L. 
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mu record before a public law board. an action which it could not take at 

the First Division. 

In sumrn-y. the Cariior states that the procedural relief which 

the Organization is seeking should bo denied, and the four dockets should be 

required to rexain at the First Division because tha basis for the Orjaniza- ._ -_ 
tion's request is at variance with the fundamental intent and purpose of P. L. 

89-456. The Carrier further asks that the Procedurallleutral direct the Organi- 

zation to proceed with tbo processing of these four cases at the First Division 

. in an expebtious manner. and in the oxact order in which they were filed, in 

order that the dispute be finally adjudicatad. 

Opinion and Findings: 

The Procedural Neutral finds that he has jurisdiction to rule . 

upon the Organization's request to withdraw the four dockets in question from 

the First Division and to submit them to this public bu board, as uell as juris- 

diction to rule upon-the Carrier's request to withdraw 23 cases from the First 

Division for submission to this same public law board. 

The jurisdiction'and authority of a pmcedural neutral appointed 

by the National Mediation Board in accordance with the p&visions of Public Law 

89-456 is broad and extensive. Under this Statute he may properly determine 

pending procedural matters which are necessary to be resolved in order that the 

public I+ board night be able to carry out its functions. The legislative in- 

tent as to the jurisdiction of the Procedural Neutral is clearly evinced in 

Report No..l114. issued by thd Cozmittee on Interstate and Foreign'Comnerce. 

House of Representatives. in reporting out H. R. 706, which in an ur&anged form 

ultimz&y becnmo P. L. tigJ;$. This Rorurt on p& 13 ststos in p&t: 
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"...cithor side may rr.quest the I:ational nediation 
board to appoint a nuutrsl pcrson. who shall con- 
stitute a third ura..lbcr of the board for the ourcose 
of dctcrxiniw the casus which n.av ba consiaarcd~ 
the donrd and al.1 ot!lcr oncstions rcquircd in order 
for such a board to function." (underscoring supplied) 

It is thus clear that tho doard has the specific authority to deteraxine which 

cases may be referred to a pubtic law board as vel.l.as the general authority 

to determine those procedural questions which must be resolved in order that" 

the public law board be able to carry out and to execute its statutory functions. 

When the Procedural Neutral considers the relevant statute and 

suppa-tin~ evidence of record, juxtaposed against. the Organization's request to 

.*thdraw dockets Nos. 33 955. 39 956. 40 211 and 40 212 fron the First D%vision 

and place them on a 3ist of cases to be consideredby PubUc Law Board No. 46, 

it finds that this request is proper under the lax?, and accordingly. the Carrier's 

objections thereto are not well founded. 

The record reveala that the Organization made a written request 

of the Carrier for the establishment of this public law board; that the said 
m-. 

public law board was properly established in accordance with the cognizant statute; 

that the Organization further requested that four dockets be_uithdraun from the 

P-Lrst Division. uhich dockets had been pending there for 12 mnths; and that 

the disputes contained in these four dockets are disputes otherwise referable 

to the First Division. Thus the actions of the Organization were timely and 
, 

proper and came $early within the Uteral provisions of Section 3. ~econd:~of 

the P,ailway Labor Act which provides that a special board of adjustment establ.ta+d ., 

pursuant thereto my bear: 

"any dispute +ch has been pending before the Adjust- 
ment Eoard for tuelve months from the date the dispute 
4 '. 2 claim is pceived by the Board." 



. 
: . . 

2 

The ~,-occiul-al~~outr:ll i- unnblo to iiw _ :tnyt!:in: in tho rolcvant statute or 

in ticarin;;s on this lc~;isl:tion b&x-c tbo ~ubcowit“ -cc on Tr.mcprtstion and 

icronautics, Xoux Co:..:Lttx on l:~twst.at~ axi ?orcip Com~crco, 69th ConCrezn, 

First Session, Scrisl Xo. ij9-14. dated ZUIIC 8. 5 and 15. 1965. and the Sub- 

coxzttcc on Labol-. Licnatc Cozcittco on i&or and ?;blic ~~elfsrc, 89th Coxgess, -Z 

Second Session, dated Larch 11. 1966, or in the ?'eprtz issued by both the House 

and Scnatc Cmrittccs in repytinC out the cogizant 1eCislation that indicate 

or suggest t.hat tho ConCrc ss in enacting this legislation made. or intended to 
* 

XLke. a dicbotonry betxcen pcndirg cases at the NationalAdjust=ent Board of mra 

than 12 lronths duration uhich xere "active" and those which were "inactive." The 

Carrier's theoF1 t.!t cases which have been deadlocked aud assigned to a referee 

are nok'active casts and i-moved from the operative provisions of Section 3. 

Second, does not appear to havo any legislative warrant. To hold, as the Carrier 

urges, that once a case has been deadlocked and placed on a referee's list, it is 

no 'longer in the backlog of the Division. is an unwarranted andin fact an ill- 

founded assuqtion. =The only way a given case may be remvod from the backlog 

of the several divisions of the National Adjustcent Board is either for the Mvi- 
.- . . 

sions to render an award on the case or for the parties to withdraw the case, or 

since 1966 to rezdve it from the Division pursuant to the terms of Section 3, 
,.P 

Second. It must be pointed out that urder the proccduro s of tiio First Division 

the fact that a case has been dcadlockcd and placed on a referee's list does not 

necessarily mean that the case wU.l ever be heard. The control of the docket of 

refcreo cases is vested jointly in the partisan members of the Division and mt 
z 

in the rcfcree. The partisan ncrbor; jointly determine when a. given case or CJIOS 

on the rcfcrcc's Yst. will bo ar;;ucd.. If one of the partisan mcmbcrs for reasons 

best kno:m to b~mscli' dot: not t&h to arpuo a dcadloc!rcd cam on the referee's 
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list, that owe is jwt 05 inactive and in the backlbg 88 Is P aaao which VU 

fllad today and which has mt yet been considsred or dapdlocked. However,. 

to repeatt. the nxmt. imp&ant reason for mt ~ccspting the CPrrler's theary 

of the case is that there is nothing in the statute or the history surronndtlg 

it to ramtely suggest that the terp ~pendingn aa usedln the statuts excluded 

cases which had been deadlocked by the partisan members of the Rltision and 

assigned to a referee. The on& statutory requirements nrs that the d3.splt.o 

be a dispute referable to the Adjusts-t Board and t&t it has been before the 

Adjustmmt Board for 12 nnnths. 

The Rocsdural Neutral., In con&ruing P. L. 89-456. muattakm 

'~o,gnisance that the le&l;ltion. both by its expressed pm&iona and purpott. 

was to give parties having oases of 12 mnths or nwre duration bsfors thm IMlonal 

WlroadAdjustment Board the right to seek nza alternnts forum for the adju&a- 

tion of the claim or grievance. The Rocedural. Neutral is occordlngly duty bound 
-. 

to interpret this statute with the aim of consummating rather than defeating this 

leglslativs objective. To accept the Carrier's theory of the purpae oftha I.&S- 

la.tior would require the ProceduralNautraiL to take broad Ubertlas tiththo 

axpressed provisions of the statute, a course of action he $3 hesitant to plr- 

The Rocedural Neutral mat nou tur% to and consider the lssw 

as to whether, dqdte the literal and articulated terms of the relevant,stakrk. 

the Organization's action is so unconscionable and unfair !hE$ the +.?e$@ . . . . . 

Neutral would be warranted in exercising ~~,l~~bad'&.scre.tion no$'tp_ pynd$ _. de.. . . _.1... . . . . I 

the withdrawal of the four dockets from the First division ‘~?~t,~qycc~&fo~ . ,... t.. . . .,I ,.... * .I. -. .*..,_. . ..% 
him, the Procedural Neutral finds mtbing in t+he,qfganizatio+, +.$.@-F,$+ . . _ . . _, . - , . . I.a__a . ..* 
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violate or breach any procedural due process vis a vis the Carrier. The 

record indicates that none of the fo& dockets has been submitted to the 

two referees in ques+&on. They have not rsceivedthe submissions of the 

parties which were prepared on the property. They have not received the 

briefs prepared& the members of the First Division. -They have not heard 

any oral or written argument. The aofereos in question have M knowledge of 

the procedural or substantive issues involved in the four dock&s. In short, 

the cases are in exactly tbe same posture as auy ninactiven case not assigned 

to a referee. On this record there is no valid basis for the RoceduralNeu- 

tral to find that any party is being unfairly advantaged or disadvantaged by 
: 

the removal of the cases from the First Mtision for submission to this public 

law board. 

The verb cases cited by the Carrier in support of its position 

illustrate this principle that no unfair advantage to one of the parties should 

be permitted. For'example. in Third Division Award No. 14948, the matter them 

in issue & alreadj;been argued to the referee and he had circulated to the 

parties his draft award when the Carrier then decided to nithdraw the case. 

Obviously such a cas'e is M relevant guide for the instant proceeding. In the 

Delaware and Hudson case, j29 F(2) 11. the Circuit Court of Appeals refused to 

permit the Organization to withdraw a case from the First Division because the 

referee, sitting with the Division, had again fully apprised the Members of ths 

1 Division of his determination of the cass beforiJ$option. This case also bears 
-. 

no resemblance to the facts and circumstances of ths instant ~+se here under con- 

sideration. The alleged precedents cited by the Carrier buttress the Position 

of the Procedural Neutral rather.thsn militate ag.ainst it. . . 

The Procedural Neutral. in the absence of any substantial competsnt 



elrldecs to show that one of the parties is receivhg an unfair pmcadural. 

or substantive advantage. or that one of the parties is being denied basic 

due process, is not inclined to try to ascertain or deterzine the motives of 

the nnvinp; party seeking to sxercise his statutory right to reuove a c-as. from 

the First Division in order to subndt It to a properly constituted public lau 
-a.- 

hard. . . 

The Procedural Neutral also finds no statutory bar to honoring 

the C&-ierxs request to reeve 23 non-referee cases from the First. Kiitision 

for the purposs of subndtting them to Pubtic Lax BoardNo. 46 for detaminatk. 
, . . 

The objections raised by the Organization based on the r&g handed doun by 

'the Ndional Mediation Board on February 9. 1967, on Public Lou Board No. 12, 

is inapposite. In that CXSI) the parties originally-bad voluntarily agreedu~n 

the irdtial list of cases to be submitted to Public Law BoardNo. 12 andue.+ 

only concerned about a supplemental list of cases. In the instant case, the 

gravamen of the dispute is tho matter of the ori@nallist of casas to be subuittk 

to Public Law Boa+ No. 46 and it is this veay,matt.er which has had to be glren to 

a procedural neutral for resolution. It is in the exercise of his duly consti- ‘ 
,' 

tuted responsibilities that he determines that the Carrier's request for the . . 

WithdrawA of the 23 cases from,the First Division for ori~lsubmissi~n to 

this public Lax board is proper. 

The remaining pmceduralissues before the Procedural Neutral IVO 

'(1) what shall be or constitute the record of the several cases withdraun from 

the First Division and phced before Public Lau Board No. 46, &d (2) what shall 

be the order in which those soveral cases , particularly the four cases being with- 

&au-n by the Organization, shall be argued before Public Lau Board No. 46. "\ 

With regard to the first i.kue, the Procedural Neutral finds at 
. 
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all the 27 dock&s bein xLthdrawn from the First Division in their present 

form shall constitute tha record of the cases to be presontod to the pubtic 

law board. Tho theory of tho parties seekin to withdraw cases fronthe 

First Division is that tboy are scaldng a nore speedy and expeditious forum, 

notthatthey are seeldny; to change or modify the theory of their ce.uses of 
-_ 

action. However. the Proceduml~eutral~ust also teke cognizanoe of on 

ancillary reason why the parties seek to establish special boards of ad.iust- 

ment, be they statutory or consensual, and that is that the parties went to 

avail thenselves of the ilexlbility and the informality that inhores in pro- 

.ceedirgs before special boards of adjustment wfiich do not pvevad.1 at the First 

Mvlslon. For exzm~le. the rirrht to produce witnesses and supplemental pm- 
. . 

bative evidence. 'Therefom _ e Roceduml. Neutral finds that while the records 

of the several cases'in*l$~ bat 
,7. . thwJ are presently in at the First L&vi.- 

sion s+ll donstitutd:thare6ords of these 27 cakes, nevertheless the heuings 
_'. 

of the Board,shall be conducted in accordance with the rules of procedure govu'n- 

ing Public LauBoardNo. 46 as set forth in the attached agreement establisbins 

said,Board, .and not in accorcLance tith the rules and procedures of the First 
. 

Division. 

141th regard to the order in which the several cases on the docket 
. 

of Public Law Board No. 46 shaU be argued, the ProceduralNeutral finds tht I 

that Is a proper matter for the Chairman andNeutral Xenber of the Board, dthar 

selected by the parties or appointed by the National Mediation i3oard. to hear the 

substantive issues, to deternine. The Public Lau Board tihen properly constituted 
I . A. ,: 

to carry out or execute its statutory responsibilLtie,s should deternina the order 

in which it will conduct>ts appropriate business. 



In compUanca with the rquost of the partisan members of tea 

public bw board, made to the Roceduisl Skral at the hearinp;s conducted 

on November 6-7, 1967. he has drafted xxi nttached to this Award an Agreement 

. 

establkhing a Special Board of Adjustloent pursuant to P. L. 89-456, to be 

k&n as Public L&Board No. 46. to,+.her with a IzLst of cases subndtted by 

both parties, which shall constitute the List of CasGZ& to be heard by the 

said Special Board of Adjustsent, referred to as Public Law Board No. 46. 

AkLWJ : The procedural issues submitted to the Procedural 

Neutral for resolution are herewith discosed of in 

accordance with the above stated Opinion and Findings 
. 

and the attached Agreement Establishing o Special Board 

of Adjustment pursuant to P. L. 89-456. 

, 

,,:,. . - ; . 

+ . ( .: 

Jacob Seidenberg. Procedural Neutral 

Paul Ii. Verd. Carrier Member 

I 
*! 
; ,t;‘... .>;.ai 1 I, \ I i .’ 

ClLLcago, IlliMiS 

J Memorandum of Paul H. Vex& Carrier Member 

I dissent fm those portions of the above end foregoing Award No. 1 of 
Public Law Board 46 which x.&Ld include First Division, National Bailrosd Adjusbnt 
Board dockets 39955, 39956, 4021 and 4073.2 among the disputes or cases over uhlcb 
said Board flshall have jurisdiction." I concur in the remaining portion3 of 
the Award. 



2. The Board shall have jurisdiction over the.cases listed in . 
Attachmen-, rtAlr appended to and made a part hereof this Agreement. The 

jurisdiction of the Eoard over the cases listed in Attachment "A" shall 

extend. to claims and grievances contained in the afcrementioned cases 

arising out of the interpretation and application of agreements covering 
.':p i' ,:" > 

.--. wages ,' rules, 
A 

or wor.king conditions. 

3. The Board shall consist'of three (3) members. One shall 

be selected by the Carrier and known as the Warrier Member". One~eshall 

be selected by the Organization representing the enloyees and shall be 

knotin as the IfOrganization Member!',. The third member shall be a neutral. 

person, unbiased between the parties, and shall be selected in the manner 

prescribed in paragraph 4. Members of the Board, other than the Chair- 

man, may be changed from time to time, and at any time, by the respective 

parties designating them. 

4. The darrier Member and the Organization Member shall meet 

at a mutually designated location on the line of the Carrier, unless some 

other place is mutually agreed upon, within .lO days from the execution 

of this Agreement to select the N'eutral Memberlof the Board.' If the Nem- 

bers of the Board can agree upon the Neutral I'lember, and the person so 

' selected ac!cepts the appointment, then.the person SQ selected shall be 

the Chairman of the Board. If'after ten (10) daysjfrom the initial meet- 

ing, the Members of the Board are unable to agree- upon the Neutral Member, .~~ 



5. The compensation and expenses of the Carrier KeaSer shall 

be bor:le by the Carrier. The compensatiod and expenses of tie Organiza- 

tion Kember shail be borne by the Organization. The compensation of the 

Seutral liember shall be set and paid by the National Mediation Board. 

The 3oard shall have the authority to employ a secretary and incur other 

expenses as it deems necessary in the proper conduct of its business. 

Secretarial and other expenses shall be borne and shared.equal3.y by the 

Car&r and Organization. 

6. The Doard shnil hold. hearings on each case submitted to 

it. At.sacl&hearings the parties may be heard in person, by counsel, 
2s.-ir. 

or by any other representative they.may elect. The record of the cases 

listed on Attachment IrAYas 'he-y are presently constituted in the arch- 

ives of the First Division, U-\iaoad Adjustment Board,'shal; Kxtional -.__ : ' 
---. 

constitute the record of the cases. The Board shall have the authority 

to permit or require the parties to~produce additional evidence, either 

written or oral, as it deems necessary, providing that the adciitioSa1 

evidence pertains materially to theissue nor_ I.ssues~_r.aised by, 'or_pre: ._~ __ 

sented in, the record of the case. I ~~~ ~-,A-_ 

7. ~The Board shall establish rules of procedure for i.t_s&i 

government, including the order in which the cases listed on Attach-& _ 

.ment.-w~iie&fi'be presenteds Tne Doa.rd shall mee,t at stated inter~~ke -:~T 

on the line of the Carrier, unlessanother locationis ~mutually~agreed 

upon,.until it disposes of ail.mat_ters_.listed.on.:Attachment "A".S after__ ..:~-~~.. 



. . '. 
. . 

7 ! 
p-r3 NO.clb ti( 

-3- 

' v:bLi;h i= &a,, ,-e;1so -2. - to exist, c;:c:cr~t l‘or the pur;ose of rendering in- 

terp:-eta-, ions of awards as :Irovidod for in paragraph 8. 

8. Each Xcmbcr of i;ho !:oard shall have one vote and a major- 

ity of <he Board shall be competent to render an award and make suc'h other 

rulings and decisions as may be necessary to enable the Board to execute 

its designated functions. In tne event of a disl-';lte arising out of tie 

interpretation of an award, the Board, upon t%e request of either party, - 

and notice to the National Xediation Board, shall reconvene to interpret 

the arard in light of the dispute. 

9. 
i 

The Board shall make findings ofi.act and render an award 

on each case submitted to it except with regard to a ‘case withdra% from 

the Eoard. No case shall be withdrawn from the Board after hearing, ex- .' 

cept by mutual consent of the Carrier and Organization Members. The 
,- 
,..e' findings ofi.act and award shall be in writing and copies shall be furn- 

/ I' , 
ished to ea& Member. Such awards shall be final and binding on each of 

the parties to the dispute, and if in favor of the petitioner, shall di- 

rect the other party to comply therewith on or before the day named. 

10. The Board shall not have jurisdiction over",,disputes:.Gis-.e ~~. 
. ,,,. &. , ..: : r / . . . .:%I ,q I>.. 

, : ing out of requests for changes in rates of pay, ruleshand igreements, .";-: “LF 

.' nor'shail it have the authority to change existing agreements governing pi. 

rates of pay, rules or working conditions[& the right to write new rules.- ~~1' 

This Agreement has be& made and copcluded this /( o? ~,,:~':~l. 
i 

,-r .; , 1968, in the City of Chicago, State 
. I -/ 

f ., 
For the 
and Brakemen 

of Illinois.. ~-;: 

Elgin, Joliet and 
Railway Company 

, 

Vice President 

~a11 X. Vcrd 

Vice President-Personnel 
Memorandum of dissent attachedLz;-~ ~: 
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LIST 05' CASES (To Be Withdravm fro= the First Division, Nation- 

al ?.iilroad Adjustment Bdard) Fbr Presentation to Public, Law Board No. 46 A. 

I 



. 

Ml?mos;rld:!m of Paul I I. Verd, ,Carrier X5,mbar 

i 
, 

I approve of and agrer wit!1 the abolie and foregoing 1, 

" acgiccmi~n';" establishiny L'tiblic Law Board 46 except insofar 

as it takes juzi sdiction over the cases or/disputes First 

Division, National iiaih:oad Addustment Board .docketS 39955, 

39956,'40211 and 40212. I do not believe this Board has 

jurisdiction over those disptites, 

’ p~%&Lf&? 
Paul H. Verd, Carrier Member 


