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1. That, in violation of tie current agreeuene, I 
Laborer, F. O'Neal, Jr., was~tijustly suspended f&G '_ 
service of the Carrier follcxing trial held on &rch 
23, 1989. 

2. That, amrdingly, the carrier be ordered to llv3ke 
the aforementioned, F. O'h'eal, Jr., whole by 
x&ciinq him to Carrier's service, with seniority 
riqiits unin&x&, made -&ok fcr all vacation 
rights, holidays, sick leave tiefits, and all other 1 
benefits that are a conditicr, of employment 
unimpaired, a&i mr;pensateci for all lost time plus 
ten (10) percent interest annually, on all lost 
wages, also reimburs-t for all losses sustain& 
acmwlt of cuveramq under_ health and w&fare and 
life insurance a qreemnts durirq thetimehehas 
been held out of service. 

Findings: The Card has jurisdiction of this case by reason of the 
parties~testilishingthisBoardtherefor. 

Claimant, who began service with Carrier on September 4, 1979, was 
on duty and under pay on May 5, 1989, workinqasaL&xero*the 7 
a.m. tc 3 p.m. shift at Carrier's Blue Island, Illinois, kxxrotive 
Ready Track. dt~approxirrately 7:20 a.m. Cl&rant contacted the Manager 
of Loccn&ives, J. J. Fazekas. There was a brief discussion and durirq 
the discussion Supervisor Fazekas xxxted that Claimant soundedastho~h 
he was 

n . ..under the influence of alcohol or drugs...he 
sounded very strange...his wice was slurred...1 
askedhimwfierehewas. First, he said he didn't 
IoDd..." 

Supervisor Fazekas then called Cl aimant's Supervisor and asked 
about Claimant's appearance. He was informed thatCla&antappeared as 



though he hadn't slept for several days and was acting "very tire.?". 
Fazekas then sent another Supervisor over to observe Claimint, 
supervisor Love. Based upon Supervisor Love's observations, Love 
requestedC1 aimantto subnittm ablood andurine testtichClaimant 
agreed to do. Claimant was taken to a local clinic, was allowed to talk 
to his Union Representative, sutmitted tc the blood and urine smple, 
and was allowed to return to work. Claimant wrked on May 6 and 7, 
restedonthe8and9and,whenhc repark3 to his assigmrent on May~lO, 
was renmved frun service and charqed with violation of Rule 4010. 

Rule 4010, in pertinent part, states: 

"Narcotic (medication or drug) and/or alcoholic 
beverage must not ix? used while on duty, or within 8 
hours before reporting for duty. 

If~necess&y to use madication: 

(a) 

(b) 

(cl 

Explain to physician all of the details of t;ork 
assiqmcent, such as climbing, beins on or atout 
track, cperatinq loxmotive or being on or 
abut train, oparatinq or being on or about 
self-propelled, hoisting, vehicular or other 
equipent or supervising duties. 

Obtain and ccmply with physician's advice as tc 
perfonninq duties if he indicates that 
redication WlltaillS antihistsrties , 
barbiturates, smts , n-tics, 
tranquilizers or other such druqs. 

Assure self before zlxcting for cktf that you 
are not eyperiencinq clrgysiness, rrental 
wnfusicn, dizziness or other adverse effects 
that are likely to interfere with perfcrming 
duties safely. If any such syn@uns are 
tz~~~ed while on duty, iasediately inform 

supwisor . " 

As a result of the investigation Claimant was found culpable for 
the charge, was assessed a 6O-d.ay tnxpansion, and said suspension was 
reduced011 the handlingofthe pmperky to 45 days actual suspension. 

Euring the handling on the p.mprtythereweremyqroLlnds 
ahancedby Organization attacking the Carrier's actions in the instant 
Claim. For the ptrFose of this Awardwe neednotamss each andevery 
item raised. Suffice it+o say that Carrier was within its rights to 
take the action that it did based upon the evidence presented to the 
~sors. The Supervisors were well-qualified to take action when 
presented with the appearance that Claimant gave on Flay 5, 1989. It is 
unclearwhy Claimantwas allot&to retuin toworkalthouqhwedonot 
suggestorfindthat~~carmittedanyer=orinal~gClaimantto 
return to mk. All of the witnesses inclicated that they had suspicions 



but they had no evidence to -ant a clear conclusion as towhat caused -1~ 
Uaimnt's cordition on May 5, 1989. ItIyas Rot ~learned until Hay 9, 
1989, when a verbal reprt was made by the lab to Supervimr FazeJcas 
that Carrier had confirmation that Claimant's bleed/mine analysis 
established the fact that he was leqally intoxicated on May 5, 1989. It - 
is unclear why he was taken out of service on May 10, 1989, but, again, 
that is not the issue on this case. 

Orpnization viqorously advances the appeal arquing that the 
handling of this incident by Carrier was unfair, prejudicial, and rife 
with mis-handling. The thrust of ~Organization's axqument is that 
SupenrisorFasekas was thechargingofficer, appearedasa factwitness, 
and rendered the discipline. organization .3Sserts that such 
mltiplicity of roles mndates a conclusion that Claimant was denied a 
fair handling of his qrievance where the charqing party has a fact 
vd.ness and he subsequently passed upon his own testix-ony when he 
rendered a conclusion of culpability'for the rule violation. 

In support of their pcsiticri Organization cites Second Division 
Award i-To. 5642 Bitter) which, in pertinent part, held: 

u . ..In view of the evidence, l4aster Carbuilder J. R. 
Coats; did prejudge the Cl aimant when he assessed 
the penalty after having testified at the hearing, 
after havinq investigated, aft& having filed the 
charqes, and after having assisted in the 
prosecution. " 

In addition to that Award, there are a nmber of amrds hold&g 
that the mltiplicity of the rule ~rc@ses -due process: First 
Division Award No. 10293 (Ahdersotij; Third Division Award No. 10616 1 
(Fansler); First Division Award Ko. 16699 &&an) 

%e Jkiard is satisfied that it was mt, of necessity, prejudicial 
for Fazekas to have been the chacqing officer and to have appeared as a 
wituess.H~vez, forhimtohave subsequentlypassedon thecredibility 
of his own te&inwny and render a decision clearly mandates a conclusion 
that the fundamentalrequir-ts ofdue prccessware notmet. 

AccordinglY I the Board is mlled to ccmclude that Carrier 
violated Fde 20(a) which, in pertinent pmt, states: 

"Except durinqthe first sixty (60) days of service, 
f5Iployees shall not be suspendednoLdidisnisSedfMll 
semicewithoutafairmdimpsrtialtrial,rnrwiU. 
an uufmorable mark be placed upon their discipline 
mcordwithoutwritteunoticethereof.n 

It is well ?xxcgnized in this jnfhdry that Rule G vi.oiations are 
considered aucnqstthe most serious ofoffense~, nnstoften resulting in 
di.SULiSSal. Carrier tcok into consideration Claimant's prior record in 
this case and oniy med, originally, a 6O-day suspension, 



subsequently reduced to 45 days on appeal-~ ClailMnthas a pear recoIK?. 
It is clear that Carrier nxzxt have, or should have, been aware of the 
prccedural defect in this case. We are not concluding in the 
circumstances of this case that Claimamt was imnocent; rather, he are 
conclufii.ng that Carrier failed to satisfy contrxtual requireraent.5. 
Acwrdimgly, theBoardwill directthatthe claim be sustained and that 
Claimant's record be adjusted and he be made whole for the period of 
suspensionaccnrdingtotherule. 

AWRD: claimsusta.imed as per fintiqs. 

OFDEX: Carrierisdirect& ton&z #isAwardeffectivewithin thirty 
(30) days of date of issuance show2 below. 

and Neutral Manner 

Date?: 

. 


