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CHICAGO AND NORTN NESl'ERN 1 CLNNT 'CSIiEdNO~ .&&87-1593 
TPANSPORTATION COHPANY 1 

STAT-T OF CL&l" 

Claim of S. E. Thomas, Central Division , for rainstatcmnt t* the 
aervimr of tba chic&go and North western Transportation Company. 
with vacation and seniority rights unimparicd, in addftion to the 
pwrrent of my and all health and velfare benefit0 until reinstated, 
and Chat he be Eompensated for any and all lost time, including tiice 
spent attending an investigation held WI Srptcerbcr 22. 1987, at 
Council Bluffs, Iowa. 

FINDINGS 

This Board wan thm whole record md all the wfdcnca, finds that 
ths employees and the carrier involved in this dispute arc re- 
spectively employees and carrier within tha waning of the RnLluay 
Labor Act II amended and that the Board has juri'rdfction over the 
dispute involved herein. 

On September 5, 19E7, the Claimant was working as a brakamm on 
Train BPRX, the Extra 7002 south at Sioux City, Iowa. The train 
was clocked by radar at 31 m.p.h. in a 20 m.p.h. tsrritory. Three 
of the four members of the crew vcrc tested for alcohol and drugs. 
The Clrimant'8 urinalysis teatad positivs for marijuana. Subst- 
qucntly, he was charged with a Rule 0 violation and, after an invcs- 
tigation, dfsmfssed. 

The Organization pzoterts the Carrier's April 27, 19Bb. revision of 
RUh G. It contends this unilaterrl action conmituted a change in 
working conditions. Notwithrtandinq this assertion. this Board notas 
that reference to WI Uth Circuit Court of Appeals case fno citation1 
involves litigation between the Carrier and the Brothhrqhmd of min- 
tansncc of Way E,@oyea# (BHWEI, not this Organisition. FUZthclJWA=, 
reference to .n attomay's ldttar purpartadly addressed to all 
Chairman indicating the Carrier had withdrawn the April 27, 1986, 
Rule G is not dated nor is there l full copy of tbr text attached to 
thfs record. 

~cliance lierein on the hula c in effect prior to the ~arrier's 1986 
Amendmnt requires this Board to make oreof the following two con- 
elusions: Cl) that the Carrier's Pebntary 17, 1989. General Order 
NO. 50 retroactively rrpaaled the April 27, 1986, revision-of Rule G 
and/or (2) that tba Carrier's right to enforaa tbh* 1986 v8rSion Of 
Rule C vers"t tlm Orqanization herein involved VLIS prohibitid by 
court action. c1mrxy, contcmp1atian of tha 1989 rwfimion of Rule G 
was not a subject of on-the-property handling. NtvtrthelcSS, General 
Order No. 50 specifically states that Rule G is ",-. suparacded by 
the following Rule G.' The vord "superseded' cannot be found to 
encompars a retroactive repeal of tic 1986 Rule G. careful analysis 
of the disputed provision of the 1986 version and LS ruled upon 
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by the 8th Circuit'indicates the underlying basis of the EMWE's by the 8th Circuit'indicates the underlying basis of the EMWE's 
challenge was tha Carrier's attempt to requlate off duty conduct. challenge was tha Carrier's attempt to requlate off duty conduct. 
This Board notes the 8th Circuit noted that the District Court re- This Board notes the 8th Circuit noted that the District Court re- 
mqnized the Carrier had unilaterally regulated employees' usa of mqnized the Carrier had unilaterally regulated employees' usa of 
intoricants I... while on duty. subject to dut , or on company intoricants I... while on duty. subject to dut , or on company 
property, all under Rule 6.' property, all under Rule 6.' (Emphasis .ddcdl'Tha District court (Emphasis .ddcdl'Tha District Court 
stressed tba CarrIOr hcd never &fore attempted to regulate off stressed tba CarrIOr hcd never &fore attempted to regulate off 
duty conduct in the manner stated in ita 1986 revision of Rule G. duty conduct in the manner stated in ita 1986 revision of Rule G. 
The 8th Circuit clearly Identified this distinction Ptrtinq: The 8th Circuit clearly Identified this distinction Ptrtinq: 

Ccmmod dense and this Court's prior cases indicate 
that there exe limits on the extent to which tha 
CNW my anend Rule G consistent with the history and 
squLarcsncc Of the partil?s in put amandmsntr. 

Ths 111aga1 use, illegal posnesrion, or illegal 
eale of any dflug by employees vhilh on oc off 
duty is prohibited. - 

The Board notes that applicability af t.ha provisions of Part 219 
of the Federal Railway Administration WU4 regulations ate not 
optional and failura to comply subjects a violator to civil 
pcna1ty. In essence, the Carrier's Alcohol and Dnt9 Policy states 
the employees subjact to the HOWZ of Service Act will km qovecned 
by the mandatory testing provisions of Part 219. we conclud* tbesc 
if no factual basis or evidence to find ths challenge to t.ha 
Carrier's right to unilaterally revise Rulr G rxtmded beywd the 
1urr0W off-duty issue frened by tbs Courts involved. 

The Organization cballmges Me procedures tb~ Carrier utilized 
to obtain a sample for urinalysis. It points to pcssible access 
to the mnpllng kits prior to "LL, the common knwltdga being that 
saraplea rre mishandled. 

Division Traveling Engimar Krittnbrink testified tha Claimant Wild 
the last of Me three crew membatr to give o urine sample. Kritanbtlnk 
stated tbe sample was taken in a small jar, and tht jar was sealed 
in the Clalmant'~ presence. xrltenbrink indicated the 8~1 was 
signed by the nurse and the Claimant, and then the sample ~(16 placed 
in a box for shipping along with the filled out chain of custody. 
The record shevs the nurse signed her nams, and the box was realed. 
The real bore the Clalman+*~ signature. This scalad box wis then 
placed inmidc a Federal Express envelope and Bhlpped to CompuChem 
Iaboratmriar in North Carolina. Given the swclfics of the rtcord 
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on the collection and ahippinq of the Claimant's urine sample, the 
Board is forced to conclude the burden of disputing the accuracy 
of the chain of evidence must be supported by probative evidence 
as opposed to speculation and/car unsubstantiated possibilities. 

The Organizlttion atresses the CompuChm report indicates a positive 
shying of but 23 nanograms of marijuana. At be6e. the Organization 
clam, thb Carrier has shown the Claimant may have used a drug 
within the previous sixty (601 days or w*s in the vicinity of s~na- 
one doe who was using maeijuma; although the record is void of 
my probative evidence to Pupport a finding that a 23,nanogrsm level 
could be explained by passive inhalation. The Board emphasizes .. 
the Claimant was offered the opporturrity M submit to a blood test 
vhfch would more accurately pinpoint how recent usage VW. The 
Claimant's refusal deprived him of a pw%ibla defanre and raizcd a 
fl~~~m&ion of impairreant under Section 239.309 of the FRA rcgula- 

. There is no basisto rule that thn Carrier. in testing this 
Claimant or considerins the presumption of impairment, cxcersied 
its mamgarial cliscretion in &n arbitrary -*. 
wilI uphold the discipline issued. 

Accordingly. we 

AW?+iw 

Clrim denied. 


