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Claim of S. E. Thomas, Central Pivizion, for reinstatement to& the
services of the chxcago and Horth Western Transportation Company,
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payment of any and all health and welfare benefits until reinstated,
and that he be compensated for any and all lost time, including time
spent attending an investigation held on September 22, 1987, at
Council Bluffs, Iowa.

FINDINGS

This Board upon the whole record and all the svidence, finds that
tha employzes and the carrier invelved in this dispute are re-
spectively employees and carriery within the meaning cof the Rafilway
Labor Act ax amended and that the Board has jinrisdiction over the
dispute invoclved herein.

On September 5, 1987, the Claimant was working az a brakeman on
Train BPRX, the Extra 7002 south at Bioux City, lowa. The train
was clocked by radar at 31 m.p.h. in a2 20 m.p.h. territory. Three
of tha four members of the crew were tested for alechol and drugs.
The Claimant’s urinalysis tested positiva for marijuana. Subse-
quently, he was charged with a Rule G viclation and, after an inves-
tigation, dismissed.

The Organization protests the Carrier's April 27, 1946, revision of
Rula G. It contends this upnilateral action consituted a change in
working conditions. Notwithatanding this assertion, this Board notes
that reference to an 8th Cirecuit Court of Appeals case [neo citation)
involves litigqation between the Carrier and the Brotherhood of Main-
tenance of Way Employees (BMWE)}, not this Organizition. Furthermore,
reference to aAn attorney’s letter purportedly addreszed to all
Chairmen indicating the Carrier had withdrawn the April 27, 1886,
Rule G iz not dated nor is there & full copy of the text attached to
this record.

Reliance herein on the Rule G in sffect prior to the Carrier's 1586
Amendment reguires this Board to make or=of tha follewing two con-
clusions: ¢1) that the Carrier's February 17, 1989, Ganeral Order
Nc. 50 :etraactivuly rcpallnd the Ap:il 27. 1996. rcvision-o: Rule G
GIIQJ’QI l‘j 'nnc.u U}' \-IIILBI I L‘Lgﬂ\‘. KD -ﬂzgzm mn L’B‘ V‘-‘-“-UH Uf
Rule G versus the Organization herein involved was prohibited by
Court action. Clearly, contemplation of the 1989 revisicn of Rule ©
was not & subject of on-the-property handling. Nevertheless, General
Order No. 50 specifically states that Rule & is ",.. superseded by
the following Rule G.* The word "superseded” cannot be found to
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by the 8th Circuit indicates the underlying basis of the BMWE's
challenge was the Carrier‘s attempt to requlate off duty conduct,
This Board notes the 8th Circuit noted that the Distrigt Court ze-
cognized the Carrier had unilaterally regulated emplovees' use of
intoxicants ".,. while on duty, subject to duty, or on company
property, all under Rule G.* (EmpRasis added)] Tha District Court
streszed the Carrier had never before attempited to requlate off
duty conduct in the manner stated in its 1986 revision of Hule G.
Ths &th Circuit clearly identified this distinction stating:

Commporn sense ahd this Court's prior cases indicate

that there are limits on the extent to which the ‘
CHW may amend Rule ¢ consigstent with the history and
acquiescance of the parties in pazt amandmantx.

From the above, it ix clear the Carrier's 1586 revisicn of Rule G
waz challengad on a narrow basis and limited to the santenas:

Tha illegal use, illegal possession, or illegal
sale of &ny drug hy employees while on ar off
duty is prohibited.

The Board notes that applicability of the provislons of Pare 219

of the Federal Railway Adminlstration (PRA} regulations are not
cptional and fallure to comply subjects a violator to civil
penalty. In essence, the Carrler's Alcohol and DPrug Policy states
the employees subject to the Hourz of fervice Act will be governed
by the mandatory testing provisions of Part 219. We conclude there
if no factual basiz or evidence to find the challenge to the
Carrier's right to unilaterally revise Rule G extended heyond the
narrow off=-duty issue framed by the Courts involved.

The Organization challenges the proceduras the Carrier utilized

to obtain a sample for urinalysiz. It points to possible access
£o the sampling kits prior to use, the comman knowledge baing that
sapples are mighandled.

Division Traveling Engineer Kritenbrink testified the Claimant was

the last of the three crew members to give a uxine sample. Xritenbrink
stated the sample was taken in a small jar, and tha jar was sealed

in the Claimant™s presence. Kritenbrink indicated the saal wax

signed by the nurse and the Claimant, and then the sample was placed
in a box for szhipping along with the filled cut chain of custocdy.

The record shows the nurse signed her name, and the box was sealed.

The sea) bhora the Claimant's s{gnature. This ssaled box wzs then
ploced inside a Federal Express envelope and shipped to CompuChem
Laboratories in North Carcolina. Given the specifics of the record
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on the collection and shipping of the Claimant’'s urine sample, the
Board is forced to conclude the burden of disputing the accuracy
of the chaip of evidence must be supported by probative evidence
as opposed to speculation and/or unsubstantiated possibiliries,

The Organization stresses the CompuChem report indicates a positive
showing of but 23 nanograms of marijuana. &t best, the Organization
claims, the Carrier has shown the Claimant may have used a drug
within the previous sixty (60) days or was in the vicinity of some-
one else who waz using marijuana; although the record is void of
any probative evidence to support a finding that a 23 nanogram level
cauld be explained by pasxive inhalation. The Board emphasizes ~
the Claimant was offered the opportunity to submit to a blood test
which would mora accurately pinpoint how recent usage was. The
Claimant's refusal deprived him of a poszibla defenze and raised a
presumption of impairment under Section 21%.30% of the FRA regula-
tions. There is no basisto rule that the Carrier, in testing this
Claimant or considering the presumption of impairment, excersied

its managerial discretion in an arbitrary manner. Accordingly, we
will uphold the discipliine issued.
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Clalm denied.
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