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AWARD NO. 6
CASK No., &

PARTIES ) INVERNATIONAL ASSOCIATIOR OF MACHINISYTS AND
) ALROSPACE WCGRKBRS, PISTRICT 19
70 !
$ :
DISFUTE ; NATIONAL RATLROAD PASSENGER CORPORATION (ANTRAK)

ETATYHENT OF CLIINL

In eyvder to make tha Claimant [Machinist R.
Richter) whole for all time loet betwsen
Decamber 29, 1587 and Octebey 11, 1986, muat
the Carporation compencate the Claimant for
all days lost or should such compsnsation ba
adjius:ed accordingly on the basis of tha
Claivwent's sbhsentes record?®

FIRDINGSS

The Heoazd, aftsy hearing upor the vhole recerd and all the
evidence, finds that the partias herein are Carrier and Employas
within the neaning of the Railway labar act, az anmonded: this
Borzd haa jurisdiction ¢ver the dispute involived herains and, the
partiss wara given dus notice of hearing theracn.

Mivet msmmbdum a2t dacus avieans Ffraw mablmu whdmh *ha Etwe Foved o
s anstion At 14cus arismes Lrom RQLAS? whiagn e T8 Larrisy

had taken in application of Rule 28(b) of the Agresment. Thig
rule provides tlhat smployess Who ahsent themselves from work for
five days without having notified the company shall ba considersd
as heving resigred from the asrvies. In keeping with what it had
belisved st the time to be the Claimant's failure to bs in con-
plliance with thx notification provisions of such rule, the Car-
rier tarminated the Claipant from service on November 6, 1957.
Thereafter, upes protast of such actisn, the Carrier ruscinded
such tarminacion, and resterad tha Claimant to sarvice affective
Sctobax 11, 1984, Evidentiary documentation had weantine showed
thar the Clajmart wms certified by his persconal physician ag able
to resume regqulax work effective Decsmber 29, 1987, The diapute
hare at isswe tRus oohcerns what compensation the Claimant is an-
titied to for tle period Decacber 29, 1987 to Qotober 11, 1988,

The Carrier sayn that corpuisution for time jost shonld e based
en what it terws, the Claipant's Vabsentsalam rate of fifty
percent™ during the loé-month pariod incediately prior to his ter-~
minstion from service, lefs any outside compsrmation earnsd by
tha Claimant during the pesried in questlon.

The Organizatior maintaine that the Claimant should be made Whole
for all time lost., It says therw is no agreexsnt, precedent, or
any other suppert to justify mitigating the claim for time lost.
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violated the sdbwe rafersnced rule, wa balicve that the claim for
coppensation shiould be limitsd to the net wages loss sustained by
the Claimant. Wa do not believe that the claimant should ke en-
titled to a windfall bscaume of the wrongful actions of the
Crrriar,

There i& no gquostion that if onw was te limit oznsideration te
that pariod of tims izmediately priocr w0 the Claizant being ter-
ninated from service on Novexbey &, 1987 that §{% could be held
that he hed, as asserted by the Carrier, "amagsed an sbsshteslsn
rate of approxiwately 50%." He pad been off duty account an al=
l2ged injury or probise with his bagk, beginning on Saptember 15,
1987, and an an injoury to his enkls on or about oOctobar 26,
1987, and, as indicatad above, he was not thateafter cartifisd by
his own personald physiclan ax bsing able to resume regular work
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he was wrongful.y tarninated fron sarvice. The Claimant had also
basn withheld from service account inmposition of a Jl~day dim-
ciplinary suspeasion during the month of August 1987 in walver of
&t hearing into charges of axcansive absentasisn. Therefore, 1t
is apparent tha: if one was to take into consideration enly that
period of tipe irmediately prior to the Clainant's terminaticn
fron service on November 6, 1987 that he, as the Carrisr would
offoey, had been avay from Work £or a rather significant amcunt =f

time.

Howaval, when one reviews thw Claimant's paset vork record o tha
limited sxtant 1a subnlitted by the Carrisr with its submisaicn,
or, specifically, back to Januazy 1987, it ias evident that the
¢iaipmant had a 7ariable post atiendance record. ¥For exampls, he
wadk abwant about 35% of the time from January 1, 1587 to August
1, 1%87, or the dJdete of lupomition of the above nentioned Jo~day
disciplinary penalty. Furthet, the resuord shows & 28% rate of
absenteeizm during the firet six menths of 1987, with but twe or
phree deys of ebsonces in wome months, Accordingly, wa believe
that tha Carriel le obligasd Lo take a mere protracted look mt tha
tlaimant's past work recoord to determine & rate of absentesisa,

In this latter cegard, the Board is of the opinion that it wenld
be ilnapproprlatd to include as n part of the Claimantis record
that peried of ‘time during which the Claimpnt was absant account

ehmas 28ll1amad indurieaes whis had wasartiaiiv lad &4 ko A4 eaviba
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heye at issus. We alsc believas conzideratien of the psat record
ghauld sxclude the 30-day period of tiss that the Claimant wvas
withheld from goexvics in the aduinistration of discipline as wall
as tha pericd of tine Jdizectly ralated to that charge of ryecord
vhich had led to the esseszzent of wuch discipline. ¥= =AYy the
latter bacauss it would sesm to the Board that the Claimant had
bean penalized for such days of abcanca by a subseguent loss of
pay <¢uring hiz “0-day suspension fron servicae.

Under the circupstances, the Boapd will hold that the window of
review of the Claimant’'s paet work record be that two-year period
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wbich precedad tha firat date of charges of excsmrsive abssntaaism
invelved with tra adminiseration of discipline inzuud on August
1, 1%87. The ratio or parcentage of the Claimant's abssnoes to
scheduled wopk claya during thie two-year paricd will be applied
agslvet the nurher of scheduled work days for which the Claimant
would have atood for work during the peoricod Decszber 29, 1587 %o

Detoker 11, 1980 30 A8 TO anzate the Claimant for time lopt
in resolution of- the instant Jdispute.
AVWARD:Z

Claix disponed cof aw set forth in the above Findings.
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L. C. HriceaX D. R. Caruec
Carrier Menber Organization Mexber
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