
The Sheet Metal Worker’s International Aeeociation 
and 

Illinois Central Railroad 

1. The Carrier violated the ourrent and centrelling 
agreeznent when it improperly w&held fmm service 
Sheet Metal Worker PhiUp Mayne pending an 
investigation into allegations of sleeping on the job. 

2. The Carrier further violated the agmeme& when it 
improperly dismissed Sheet Metal Worker Mayne 
following in imwtigati~n held on September 11,1992. 

s. Thata~y,thecalTierbedinectedtontnrnMr. 
Maynet4Bstku3withcompeneati~fotalltimeloat, 
ineluding the time lost prior to the inv&igMion 8nd 
ovd, Holiday Pay, etc.; r&c&ion of hie seniori& 
and vacation righti, compensate Mr. Mayne for any 
medical or dental benefits for himself or hi8 *aem 
while improperly dismissed fi-om semi-; compemata or 
restore any contractual benefit Mr. Mayne may have 
been deprived of while out of eervice. 

Claimant began his service with Carrier on June l&1962,88 a Water 

Repairman at Carrier’s Paducah, Kentucky facility. As is the case with meet 

railread employees, Claimant wee unable to work continuously due to a 

variety of reaeone (i. e. - military leave of absence from Auguet 16, 1968 to 

September 15,1971, and several medical leaves of absence due to various on- 



the-job i&ries and personal illnesses). Throughout Claimant’s employment 

in Carrier’s service, however, he did not have any formal discipline 

whatsoever assessed against him. 

On September 1,1986, Claimant’s position on Gang 2220 at Paducah was 

abolished due to the P&L Sale, and Claimant marked-up on the Gen. Oft. 

WSR Payroll 0947 working at Carbondale, Illinois. In that position, although 

Claimant was still classified as a Water Repairman his work duties 

generally colldsted of enviroMlental maintenanc%. 

According~therecordwhiehhasbeenpresentedherein,itappean~t 

on April 16, 1992, Claimant was assigned to perform general, outaide dean- 

up work at the Bluford Fuel Pad at the Fulton Yard. Claimant maintains 

that while so assigned he i&red his back* An accident qxat was i&d by 

Claimant in that incident; and Claiman treceivedtxeatmfmtforhisiqjury 

from a chiropractor who has not been identified in the record. 

Claimant maintains that, subsequent to the above dewibed back i@ury, 

he was placed in a light duty status. However, auxxding to Claimant, his 

condition did not impmve; and he was advised by Ca&er to consult with a 

nev. 

claimant was examined by Dr. Robert Meriwether, M.D., a 

neunxurgf5oq on May 28, 1992. lifter several treawti lkom Dr. 

Meriaethca, cbdmanf’r condithn apparently still did cot hprow. Dr. 

Meriwether advised that Claiman t be placed on a medical leave of absence; 

and Claimant’s last day worked was June 15,1992. 

1 The rewrd which hae been presentad herein abw shone that Claimant wee invohwd in a 
vehicular accident while on duty on February t&1985; and that, ae a result, he sustrined a 
“back etAa F’urther details of said accident/injury and reeultant tmetment of Claimen% 
however, am not included in the hearing record. 
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In addition to regular medical treatments for hia back, Claimant also 

underwent I... a myelogram and a cat scan . . ..I and it wax discovered that 

Claimaat had iqjured the C-4 and C-6 vertebrae in the cerviwthoracic area of 

hisbackadnect 

In a letter dated August 4,1992, Dr. Meriwethex released Claimant “... to 

return to work Monday, August 10,1992, without restrictions.” 

Carrier, in a letter to Claimant dated August 6, 1992, con5ned 

Claimant’s return to work on August 10,1992. Said letter further indicated 

as folhnvs: 

?3inm you indicated that medicatiod preadxd by Dr. Meriwether 
may affect your performauce, you must talw your medic&e. 
euffichtly prior to or after work in a mmner thatwoll-t.a&lct 
your pedbrmauce on the job.. 

C%imant received the aforestated let&r, but he refWed to 8ign it 

becaw, according to Claiman t,hisbackwasstillpainf&heknewthathe 

would have to take the medication in order to &rfbrm bir work dutien; and, 

th~~heLnea~thewwldnotbeabletocomplyriththa~and 

condiiicasufeaidlet&. 

Tideat Tablots ltie wmbhmtion pain r&war and rehmnt ia wad to 
tmat toneion head&m . . . Side Et%& - Common dde sireeta c4 this 
mediation are tmeteadineee, diadme, drowdnaee, and a %singover’ 
et&t. 

*** 
Anaprox DS llde medicine is u5ed to relieve symptoms caused by 
arthritic (rheum&iem), such u inflammation, awelling, Mhme, ami 
joint pain. It can de0 be used to relieve pain from burdtie, gou& 
menstrual crampe, eprains, &mine, or tmdonitie, and other kin& of 
pain . . . Side EfTecb - common side effecta include etmmcb crampe, 
diarrhee, dizzinea, droweineee, heads&e, hartbum, indigestion, 
na-, vomiting.” 
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claimant, apparently, did report for duty on August lo,1992 as directed. 

It appears that Cl simsnt performed his regular work duties that day without 

incident 

In another letter from Dr. Meriwether dated August 11, 1992, which 

apparently was given to Carrier by Cl aimant on the following day, August 

12,1992, Dr. Meriwether requested that Claimant I... avoid elevated work w 

wellaelifting~er25poundsonategulatbasisandSOpoundsonaa 

occasionaIbaEis... (ana)...(H)ewillbeseenbacLinthe~ceonTueeday, 
September 22,1992 at which time his light duty status wiII be m&rated.” 

NOW to the epecific incidenff 8) which led to CIainmnt’s dism&mI which ir 
the focus ofthe instant pnxeedmg. 

On Tuesday, August 18,1992, Cl aimantw=~toa0la~m0whg 
and weed tkhuming work at Carrier’s CarbondaIe, DIinoia facihty. CIaimant 

had ridden to work that day (aa was his usuaI procedure) with hia headman, 

D. Kirk. Mr. Kirk apparently dropped C&ant off at hia (CIaimant’s) work 

10~~1tianin the Yard, and he (Kirk) W~IJ to return Iati to pick-up CIaimant at 

1unchtimeandatquittingtimeinordertotraasportCIaimanthumeaftar 

W0l-k. 
Aumding to Mr. Kirk, at approximately 10 AM on the day in question, 

he (Kirk) was with a Road Electrician Tom Centraha, III&is, and the two 

(2) men cbserrred Claimant lying on the ground un hia back when he 

(claimant) WBB s~pp08.d to be working. Mr. Kirk maintains that he did not 

aisousa this mattex with claimall t at anytime that day, nor did he (Kirk) 

report the incident to Carrier. 

On the following day, Wednesday, August 19, 1992, CIaimant wan 

assigned to perform mowweed cutting auti~ at Carrier’s Nton Yard in 

Nton, Kentucky. Claimant was again driven to work that day and dropped 
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off at the location of his assignment by Leadman Kirk. Amxdiug to Mr. 

Kirk, on thb particular day, he observed Claimant lying on the ground on his 

back on three (3) sepsrate occasions -- once. at approximately 9~30 AM, ones 

at approximately 11:30 AM, and then again at approximataly 1:lO PM. On 

two (2) of these thres (3) occasions that day, Mr. Kirk maintains that he took 

several photographs of Cl aiman& unbeknownst to Chimant. while he 

KXmsnt~ WBB lying on the gmund. Once again, howevsr, Mr. Kirk did not 

di6cussthismattsrwithclaimau t when he returned to pick-up Claimant at 

lunch or at the end of the shift that day. 

. On Friday, August 21,1992, Claiman twa8againllssignedtcperformtbe 

same type of outside maintenancs work at the Ntcm Yard near the Pollutim 

Plan@ and once again, at app roximately 9:lS AM, Leadman xirk allegedly 

obse~~Clnimantiaapronepogitionlyineantha(panndontopd8 

concrete platform which covered the lagoon salvage cdl tank. Alfm somstiam 

thatlruaemorning,~tapsobserrredin~t-proneporiticn~ 

another Ledman, F. m. According to &fr. E2lis, he was 8ppnoainratelj 

twenty-five (26) to thirfy (30) feet mvay fioFn Claimant at the timq ha mli8) 

didnotappmachorspeaktoc1 aimane he observsd Claimant “... fw just a 

few miuutas”; Claimant -... did not move and . . . he had his arm pcmitionsd 

over his face”; and Mr. Ellis could not say for sure if Claimaut was asleep. 

stiIlyetagainonthatsame~, atthesamappr&matetimq 

Claimant was also observed by thres (3) supervisors in that same prone 

position lying on the concrete platform on top of the lagoon salvage oil tank. 

One of the supsrvisors, R. Strong, who is the Manager of Environmental 

Operations at the Ntm Yard, observed Claimant for approximately three 

(3) or four (4) minutes, and he then approached Claimant and asked him why 

he was lying down. Cl aimant responded that his back hurt At the formal 

5 



investigation which was held in this matter, Mr. Strong testified that 

Claimant was not moving when he (Strong) approached, but he wasn’t 

snoring, that when iirst questioned by Supervisor Strong, it took Claimant 

“... a few seconds to regain his composure”; and that he (Strong) could not say 

forsursifC1 aimant was actualIy sleeping at that time. 

The other two (2) supervisors who accompanisd Mr. Strung at the tims of 

hia confrontation with Claimant on the morning in question were: David 

Walhs,theAssiskmtT . ter at the Nton Yard, and John Smith, the 

Engineer of Facilitiss and Environment at the Ntsn Yard. According to Mr. 

WaIIis, when confkmtsd by the three (3) supenkrs, claimant8tat8dtbathe 

was not aslssp; hs CAMlis) rsspondsd, I... wsll you appeared to be asleep to 

me, laying (SIC) down with your eyss coversd up . ..I. and, at that p&t, Mr. 

WaIIia maintaina that he informed Cl aimant that he (claimnnt) wan 

I... pulled out of ssrviss at this tims . ..I Claimant immediatsly lsft the 

prope&ashewati-tcdo. 

Aa a redt of the aforestated incidsn#r) in a lettsr dated August 26. 

1992,claimentwarradviaedbyCarrierthatBe~toattenda~ 

invsstigation on August 28, 1992, whish was to bs held in urdsr to 

inve.etigate the following charge: 

. . . . to determine whether or not you were observed deephg at the 
fonowhg data alla tima apprdmatery 9r36 luti-w, 
August 19 1992 at Carbondsls, Illin&, at appmximatsly 9zOO 
AM, Noon and 2~00 PM, Wedndy, August 19.1992 at Fuhon, 
Kentucky and again at approximately 9:30 AM, Friday, August 21, 
1992 at F&on, Kentucky while you were on duty. 

Said formal investigation was postponed one tims at Crganimtion’e 

request; and WM finally held and concluded on September 11, 1992, with 

Claimant present and offering testimony. As a result of said formal 

investigation, in a letter dated September 18,1992, Claimant was advised by 
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Carrier that he had been found guilty of sleeping while on duty which was a 

violation of Item X15 of the General Rules of the Superintendent’s Bulletin 

Notice No. 1 dated January 1,1992; and that, aa a result, he (Claimant) was 

to be dismissed ii-am Carrier’s service effective immediately. The cited Item 

X15, in pertinent part, reads as follows: 

7hllet.k Notice No. 1 - Southern Region 

All cone 

Eff&ive immediately, all non-operating employees who are not 
COW.& by the Operating Department Rulerr must read and be 
conversant with the contents of the Bulletin Board pmvided by 
their cdt. In addition to rulea and inatru&ona now in &T&t, all 
non-opemting employeea will be governed by the Wowing 

. 

ls.E%aploy~ will no& while on due, play m = mad 
magadmw,newapaperr,orotherlit8raturenotconmmedwith 
their duties, or um raaiw, tape racorderr, tape players, ce 
telwidonseteotherthauthosepmvidedhytbera6msd, 

Employeeamu&not&epwhih3onduty-lyingdownabeingin8 
douduulpaitionwitheyesdo6eaorwitbeyee:ooPsrad 
conmdedw9lhawMiaemadeepiug: 

l ** 

**+** 

Claimant/Organization Bled a grievance in protest of Carrier’s dkmksal 

of Claimant Said grievance, for reason8 which will be dkussed more ii@ 

he&&tar, was denied by Carrier; and the matter wan appealed 

unsucces&lly by Organization throughout all of tPle renkikg &pa of the 

parties’ negotiated grievance procedure. Thereafter, the matter was 

appealed to arbitration by Organization; the undersigned Board WBB duly 

constituted and designated to hear and decide this matter, and pumuant to 

hearing, the matter is now properly before this Board for resolution. 

I 
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Organization protest43 Claimant’s dismkxI bassd upon both pnxsdural 

and merits reasons. 

Procedurally, Organization initially contends that Claimant was 

improperly removed fi-om service by Carrier on August 21, 1992 prior to an 

investigation being held in the matter. In this regsrd, Orgsnkation contends 

that Claimant’s alleged violation clsarly was not of a serious enough naturs 

which would otherwise necessitate his immediate removal from ssrvice. 

continuing, Organkation also contends that Claims&a formal 

investigative hearing was not conducted in a fair and impartial manner as is 

requimdbyRule38ofthepsrtk’ current eoheaule agreemmt. In supportof 

this particular assertion, Oqanization maintains that the Hearing OtEer 

who wnducted ihs hearing in this matter on September 11,1992, al&o 

prefturedthechargesagsinstClaiman~andassesseddisciplineagainsthim 

a8 well. Such a multiplicity of roles, Organization msintains, is totally 

impropeq and is indicative of the Hearing Officsr’&arrieSs prejudice 

againstClaimantintheinstantcase,&usdenyingClaimantof8f&irand 

imgwtidhearing. 

Further evidence of the Hearing 05&r’s bias in this matter, 

Organkation contends, is that at the hsariug itself, the Hsaring Of6cer 

repeatedly direct& leading questions to Carrier’s witnsssq he psrmitted 

heareQJteetimonytobeenteredintotheh~~~dhsalsolllawed 

photographic evidence to be entered into the rswrd without providing 

Organization with copies of ssid photographs twenty-four (24) hours prior to 

saiahssringaJ3isrsquired. 

Turning next to the merits portion of this case, Organization cites the 

hearing testimony of Cl aimant as proper just&&ion for his admitted actions 

on the three (3) days in question. Accordingly, Organization notes that 
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Claimant tz&ified at his formal investigation that, with reapfxt to ah of the 

alleged sleeping incidents, he was not sleeping but rather, he was resting his 

nore back after performing vigorous work for an hour or an hour and one- 

half. Claimant further testified that Dr. Meriwether, his personal physician, 

had prescribed medication for him which wuld cause drowsiness; and ainca 

he (Claimant) was aware that the taking of such medication was not 

permitted while he wsa on duty or subject to duty, and further ainca he could 

not relieve his pain by means of medication wbile at wo*, then ha 

unilaterally took the opportunity and laid down on a hard sur&ca in order to 

relieve his back pain. 

In addition to Claimant’s permanive and unrefuted btimony, 

Organization al60 wntends that Carrier has failed ita requisite3 burden of 

pmvino that claimant, in i&t, Wa8 &deep 0n h&p& 18,19 ma 21, im u 

oharged. In thin regard, Organization questions the uedibility uf alJ af 

Carrids wiM who t4uhfied at Claimant’s fbrmal investigaticm. 

Acxdhgly, olganhtion que8tlon6 the crediity d Leadman Kiss 

tedmcmy because Mr. Kirk never npoke to Claimant abcut bin (Claimant’s) 

allegedsleeping~thepb-evenwh~thetno(2)mendrovetoand~ 

work togefier on each day - but instead, for some unknown reason, Mr. Kirk 

tooh: photographs of Claimant lying in a prune position on the ground on two 

” . (2) owadonn. and he (Kirk) gave these photographs to Carrier. 

Organization further questions the cmdibihty of Mr. Kirk% te&imony 

because Carrier failed to produce a wrroborating witness, the Road 

Electrician from Centraha, Illinois, who allegedly also observed Claimant 

lying on the ground in a prone position on August 18, 1992. Such a failure 

on Carrier’s pe Organization wntends, is a tacit admission that Mr. Kirks 

observations and wnclusions are erroneous. 
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Continuing, Organization also challenges the tefkimony of Leadman 

Frank Ellis who stated that he also observed Claimant lying on the ground in 

a pmne position on Friday, August 21, 1992; however, Mr. Ellis further 

admitted that he wes appmximately twenty-five (25) to thirty (30) feet away 

from the Claimant at the time; he only observed Claimant for a short period 

of time, and he (Ellis) could not verify that Claimant war asleep at that time. 

Still yet further wncerning this same poin& Organization also notes the 

hearing testimony of Robert Strong, the Manager of Bnvironrnental 

Operationa at the Nton Yard, who testified that upon obmrving Claimant 

lying on the cement slab at the lagoon salvage oil tank on Friday, August 21, 

1992, he (Strong) asked Claimant what he was doing; and C2aimant’s 

. respoue was that he was “... lying down, resting his back -use it hurt” 

Organimtion maintain8 that Cl aimant’s responw was truthful, and was 

substantiated by Claiman t’a known history of ba+ problems. Furthermore, 

accordhq to Organization, none of Carrier’s wibeam could auksively 

state that claimant was, in fact, asleep on any ofthe cited occasions. 

orglmhtion’s final dgnificallt area of argumentatioal herein ir alat 

Claimant wm unaware of Gamier’s January 1,1992 General Rules of the 

Superintondentir Bulletin Notice No. 1, because Claims& never received a 

wpyofthatdocumen t; and furthermore, said documen twasnotpostedona 

bulletin board which wan accessible to Claimant due to the itinerant nature 

of Claimant’s job aesignrnent. 

In summary of ita position concerning the merits portion of the dispute, 

Organization contends that the record which has been presented herein does 

not support Carrier’s basic wndtion that Claimant was guilty of &@ng 

while on duty on any of the dates as charged. Moreover, according to 

Organization, even if it had been proved that Claimant was guilty as charged 

10 



- which Organization vehemently de&s - the discipline of d&miwal was 

entirsly too harsh in light of Claimant’s twenty-four (24) years of discipline 

kee service to Carrier. 

As counterpoint to Organization’s procedural objections in this matter, 

Carrier maintains that Claimant’s invsstigative hearing was conducted in a 

fair and impartial manner as is requirsd by Rule 38. In this regard, Carrier 

contends that the Hearing Officer’8 conduct at the hesring was proper, and 

was not in violation of any of Cl aimad due p- rights. Additiondy, 

Carrier further afo3erta that the customary practica on this particul.ar 

railroad is to have the hesring officer prepars the notice of hearing, conduct 

the hearing, and to apprise Claimant of the disposition thareof. 

As for Organkation’d contentions regarding the remwing ofclaimant 

from service prior to the holding of the inveutigation, and Carrier’s failure to 

provide organization with copies of photographs p&r to their being ofibrsd 

as twidence at the hearing, Carrier simply eont&ds that such a&ions wan 

not violation of any of the applicable r&x. 

~tbemeritspoitianof~~,~sr~esthatfoor(4) 

reliable witnesses provided corroborating testimony substantiating the fact 

that Claimant was sleeping, or in a position assumhq deep, while on du& on 

August 18,19 and 21,1992. In support of this contention, Carrier cites the 

hsax&g t&imony of thsss four (4) wiineassa whi&, accordiq to Carrier, 

sstablishes that Claiman t WBB, in fact, sleeping on the job as charged, and 

that if he was not, then he at least met the definition of sleeping at that time, 

which is contained in Item X15 of the January 1,1992 General Rules of the 

Superintendent’s Bulletin Notice No. 1. 

Canier also argues that the discipline of dismis& for sleeping on the job 

is warrsnted -- even for the first offense. Accordingly, in this regard, Car&r 
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citea a number of National Railroad Adjustment Board and Public Law Board 

arbitration awards which support Carrier’s contention that sleeping while on 

duty is a summary discharge offense. Given that sleeping while on duty is a 

summary discharge offense, therefore, Carrier maintains that the 

di8CipliMl-y assessment of dism&al in the instant case was proper was not 

an abuse of Carrier’s managerial discretion; and thus should remain 

lm-. 

Befbre reviewing the ape&c rationale which form8 the bash3 for the 

Board’s decision in this matter, the J3oard believes that it ia appropriata to 

remind the parties that this paxticular Public Law Board, and all mu% 

B0ard~cs3n8tit~teauaaertheRailroaaLaborAct,8itaasaa appellat8bodyto 

review the record which WM developed on the property in such mat&q and 

to determine whether pubatantial evidence exists to support t7arrier’s 

contention that a.particular claimant was guilty of the charged of%nseW. If 

itisdeten&edthatsubstant&evidencedoee,infact,exiattosupport 

Carrier’s determination to asset discipline, then the Board must next review 

theamountofdiscipline~byCarrierinonfertodeterminewh~ 

said discipline wan arbitrary, capricious or unduly harsh. 

In wrrying out the above descrii functions, it ia not the role of this 

Public Law Board, or any other similarly wnstituted laiiunal, ta make 

fin~~~~orcwd~~d~~~sineswedonot~titaa 

judge capable of asses&g the demeanor and presentations of the respective 

witnesses. Though this be so, however, such a Board is also charged with the 

reaponsiiility of determining the reliability of the evidence proffered, since 

unreliable evidence, if accepted by a Carrier and utilized in its decision to 

discipline, could lead a Board to conclude that substantial evidence does not 
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sxist ts support either a finding of guilt or the appmpriatsnsss of the 

particular amount of discipline assessed. 

Upon a complete and csrefIrl review of the record which has been 

presented herein, the undersigned board is led to conclude that Carrier did 

not have substantial evidence to support its determination that Claims& 

was guilty of the offense of sleeping on the job as charged. Essentially, we 

predicate this wnclusion upon the same general line of argumsntation which 

haa been proffered by Organization herein. In this regard, we find ths 

teetimonJrofLeadmanRirlrtobeunreliableeincebisapparentrolein~ 

entire in&dent was limited to observing and photoqraphing Claimant lying 

down upon the ground on four (4) or psrhaps five (5) occasions from a gmat 

distance away. Moreover, on one of these occasions, anothsr employee, the 

Raea Electrician from Centralia, was allegedly present with Mr. Kirk at ths 

time and obssrvsd Claimant, but at the invsstigative hearing which was hsld 

~~~~,~~~toelidtthetestimany~theBoadElsctririrrn~ 

wrmbora~Mr.Kirk’atsstimony. Theinfsrencstobsdrawnbysucha 

rsilureisthattheR0adElectri~8~w~daothaoe~ 

Carder’s contention that Claimant was sleeping while on duty an that 

particulardayasaBeged. 

Continuing, we also find it questionable that Mr. Kirk, who apparently 

aas~~~CLaimant’rLegdmanontbedaysinquestion,didnotdiscna 

Claimant’s behavior with him (Chiman t) on any of thoss days, even though 

he Ufirk) had several opporhuritiss to do so. 

Likewise, the testimony of Leadman F. Ellis is slso percsivsd t.s be 

equally unreliabla since his perceptions/rscollections of the incident are 

“vague” at best. In this regard, Mr. Ellis tsstified at the formal invssligation 

that he observed Claimant lying on the ground in a prone position at a 
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distance of approxima tely twenty-five (25) to thirty (30) feet away, that his 

observation of Claimant was “... for just a few minutes?; and that he (Ellis) 

drew no wnclusion as to whether or not Claimant was, in fact, testing his 

back, or wss engaged in the pmhibited act of sleeping while on duty. 

In a similar manner, neither Manager Strong nor Askstant Rainmastu 

Wallis presented information which would establish that Claimant was, in 

fact, sleeping while on duty as charged. Accordingly, both of these Carrier 

supervisors testified that when Mr. Strong asked Claimaat why he was lying 

on the -a, Cl aimantmspondedthathewasre&ingbissoreback ‘Ibis 

particular explanation has bsen wnsistsntly presentsd by Claimanti 

Organization throughout this entire csss; and said sxplanation also appears 

to be supported by &amu&antial evidsncs - which was known to Carrier at 

that time. In this regard, the tmdisputed facta of record herein sstablish that 

Claimaatdid,infact,elaim~haveiqiuredhiebacLwhile~duty~April 

16,199a,thstclaimantwastreptedforspidlll~~toj\pyrmd,ua 

rem& he was placsd on medical leave of ahsenca for save.& wsekq and that 

hewpI)releadedtoreRnntoworLby,Y~ppbysi~justa~daJl 

before the o4xurmnca of the allsgsd sleeping h-iasnts which are the focus sf 

the instant pmmeding. Conssquently, the Board tinds that no Carrier 

witnea6 tmtifkd wncbrsively that Cl aimant was, in fact. asleep while on 

hb. 

Turning neat to Carriers case citations which, according to Carrier, am 

applicable in the instant case and establish that sleeping while on duty is a 

summary dismissable offense, the Board wncludss that said awards rue not 

applicable herein. In support of this particular wnclusion, the Board notes 

that a review of the factual situations involved in each of the cited cssss 

demonstrate that numerous witnesses therein testified that the involvsd 

I 
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claimants were, in fast, sleeping, and that those same witnesses were unable 

to awaken the respective 1.4 simants. Furthermore, in various of thosa same 

cited cases, the cl aimanffs) even admitted to sleeping on the job. In the 

instant case, however, none of thess factual situations are operative. 

Accordingly, in the instant case, we have CIaimant’s unimpeached account of 

the incident.(s) which is consistent with ckum&mtiaI evidence that 

claimant, an apparently exemplary employee for twenty-fimr (24) yeam, was 

merelyreetinghisbacLonahardsurfaceMthegroundltter~o~hir 

duties. While we cannot condone an employee’s unilateraI decision to he 

dawn on the ground while on duty, the f&t is that Carrier charged CMmant 

withsleepingonthejob;andCarrierhasfailediaitsb~of~that 

partioular charged offense with a preponderance of evidenea 

Nor doss the Board End permasive Carrier’s argumed that Claimant fit 

the Itam WI, January 1, 1222 GeneraI R&s of tha Superintendant’s 

Bulletin Notics No. 1 de&&ion of &aping, that bsing -... Iying pnms and 

mvering one’s eyes.” Inthisrf3gard,itispercsivedIythsBuardtabs 

hxiamentally unfair to hold an amployee aaanmtabIs for obeying a 

particular standard, without the proponent of that stamhud sstabhshing 

that the employee was, in fact, on notics of the existanm of that particular 

standard or that she could be disciplined for violations thereof under the 

partioular circumstances such as those which are involved in the instant 

case. 

Given the above rationale, the Board must conclude that Carrier has 

faikd to produce a suthcient quantum of probative evidence with which to 

support its decision to dismiss CI aimant for allegedly sIeaping while on duty 

as charged. In remedy of the aforestated violation on Carrier’s part, 

therefore, we wiII direct that Cl aimant be reinstated to his previous position 
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of employment with Carrier with Ml back pay, Ml seniority, and all other 

normally prescribed contractual rights and benefita restored to him. 

Claimant’8 record shall also be expunged of any reference to this matter. The 

amount of back pay which is to be awarded to Claimant, however, shall be 

subject to mitigation by Cl aimant. Furthermore, the application of back pay 

in thin matter shall apply only to those days on which Claimant was ready 

and able to perform service. Since the record which has been presented 

herein indicates that a nurgery may have been performed upon Claimant far 

his back condition, and he would not have been available for servica during 

that period, then, of course, the time which Claimant would have been out of 

service in preparation for said surgery, during8 and in convalescence 

thereatbr, should be d&lucted from the total amount of backpay which ia 

-dueclaimant. 

Aa~resolvedthircaseintheabovemanner,~ienoOooda 

compelEng rea8on fortheBoardtocommentuponthereveral~ 

ieauea which have been raised by Orgarkation in its argumentationherein. 

Richard s. lhman 
Organization Member 

Issued in Columbia, Missouri on January 13,1994. 
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