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Statement of Clrirm 

1. That the N & W Rsilway Company violated ths 
controlling Agreement of June 1. 1939, as subrsquantly 
amendod, when on November 4, 1988, Carmen. J. Hector yae 
g1vqn.a formal invastigation which resulted in his 
di6mi66ai effect iv6 Docember 30, 1988. 

2. That the invsstigatlon waa improperly arrived et 
and represents, inSqUitabl6, 6rbitratily, capriciou6 
and unju8t treatment within the meaning and intent of 
RUl6 3 Of th6 CUrt8nt Controlling ASrSemWIt, 

3. That b6CaUSe Of such ViOletiOn and UnjU8t action, 
the Norfolk and Weotern Railway Company b6 ordsrad to 
delets dl6cipllne asrie666d in it6 6ntlrat.y and 
reinstata Carman D. 5. H6CtOr to servics Will all 
seniority rights, vacation rlght6 and 611 other 
benefits that m-6 a condition of employmsnt, 
unimpairad, with comp6nsation for all lost W68661 plus 
6% annual inter66t and reimbursad for all 106606 
SUStained account covsrage undsr Health end Wslfar6 and 
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Life Insurance Agrsemente during the tima hold Out of 
8ervice until rainstated rmtroactiv6 to December 30, 
1986. 

Finding61 

Public Law Board No. 4769, upon tha Whole record and 
all of the evidence, finds snd holds that the Employee and the 
Carrier are employee and carrier within the meaning of the 
Railway Labor Act, a6 am6nded; and, that thts Board ha8 
jurisdiction over the dispute herein: and, that the parties were 
given due notice of the hearing thor6on and did participate 
therein. 

On September 26, 1988, Cormsn David Hector injured him 
neck while working outbound Train 182 in the train yard at East 
Decatur, Illlnol6. He raportad this injury as required by 
Carrier regulations. On October 4, 1988, Mr. Hector Wa6 cited 
for an investigation on the injury. The investigation notice 
alleged a preslstence in following unsafe work practices in 
sustaining nine personal injuries in nineyears of service. The 
injuries listed were: 

Date Type of Injury 

s- 17-80 Bruised back of laft leg and left elbow 
12-14-80 Bruised palm of right hand 

7-30-8 1 Hit index finger of left hand 
12-04-81 Bruised lrft hand 
12-01-82 BrUl66 on upper right hip 

5-29-84 BrUi66d big to6 16ft foot 
7-15-65 Pain in middle back 

io-05-87 Bruised right index finger 
9-26-68 Pain in neck 

At the lnveet lgation, conducted on November 4, 1986, 
Carrier adequately developed Clalmant~6 initial ;~6~~~~ibility 
for the injury rsportrd on September 26, 1988. 

"introduc6d statistical evidsnca an injury experience of flva 
employee6 6bov6 and below Hr. Hactor. This 6vid6nce, it 16 
arguad, demon6trates that Clsfmant refusad to work safsly and ha6 
a chronic pattern of laxity, carelosrness and negligence. 
Carrier contend6 that if Hector is 6llouad to remain in service 
and contfnus in his negli~ont and r6ckle66 ways. it would be 
simply l matter of tit46 beforo he 66riou6ly injured himself or a 
follow l mployee. 

Nattrrs COnneCted vith the triggering incident, the 
Sapt e&bar 28, 1986, neck injury, w6re not seriously dl6puted by 
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the Organirat ion. However it di<contend that thio injury and 
all of the othera listed on Claimant’s ptrtonntl record were 
minor, to say the least, and are of the t ypt that Carmen 
experience routinely at a result of the nature of the work Carmen 
are required to perform. It hat not been shown that any of the 
listed injurieo wart ctuttd by cartletantut or negligtnct on 
Claimant s part, it is argued. 

It is tht view of this Board that ttatistical data, of 
the type developed in this case, may be useful in domona,trating 
that one individual has txparitnctd more instances of personal 
injury than other employttt located near him on the seniority 
rost or, but, without more, the data it insufticitnt when, 
standing alone, it is used at the primary bat18 for the 
odminiatration of discipline of diemissal on a charge of 
persiutencc in following unsafe work practictt, which in our 
opinion stems to be the case here. 

For example, the charges placed against Carmen Hector 
read in part: 

“You are hartby notified to report . . . for a formal 
investigation to determine your reaponsibillty in 
connection uith your carcltssneat and negligence . . . 
while uorking as a Carman. you struck your hard hat 
againat a train line bracket, injuring your nack, while 
banding forward to inspoct a draft gear, and 

in fall-a work v 
by vour aar ice rm ” 

&dtrtcoring’ hhdtd. 1 

Much of the investigation was devoted to development of evidence 
on Hector’s accident txptritnct in comparison with the experience 
of ttvtra1 of his “peers.” The way this was done wat to tabulate 
all of Htctor’t injuries and W&Ott of the group ha wa8 being 
compared with. The tsrioutnett ot each injury was not 
dittinguithsd nor it thtir ceuee known. Critically, though, 

-there Wa8 no real development of evidence that any of Hector*e 
prtviou8 inJurfae rtnulttd from a “par8ittanco in following 
untaf l work pract lees, ” the foundation of the second asps& of 
the charge under rtvitw at the inve*ti&ation. 

The failure to devtlop evidence on q’tHactor’ tl 
parri8tenct in following unaafa work practices as evidancod by 
C hiel 8trvict racord” causes a critical aspect ot the 
Lnvtstlgatfon to bt fatally Clawad. Thie in turn requires the 
discipllnt as8aased to be fnodified.. Discipline for the Stpttmbtr 
26, 1068 anJury it appropriate but discipline for pertisttnct in 
tollowing unsafe work practices is not approprlata. Accordingly, 
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a thirty day ewponaion ohall be soseemed for the Sspteaber 26, 
1988 mettor. No discipline ohs11 bo aooesred for the unsafe work 
pract icmo charge. 

Mr. Hector is to bo returned to service, within thirty 
days of the date of this Award, with senlorlty and other rights 
unimpaired. He shall also be compensstad for all wage 10~80s 
incurred during the time out of service beyond thirty calendar 
daya from the date of dismissal, less doductlono for any outside 
earnings received during that time. 

AWARD 

Claim Sustained. Mr. David J. Hector shall be returned 
to service within thlrty days of the date of this Award, with 
full seniority and othar rights unimpaired. He shall also ba 
compensated for all wage loasoa incurrrd during the time out af 
service beyond thirty calendar days from the date of dismissal. 
Carrier may deduct from the payment due an amount equal to that 
of any outside earnings Claimant received while out of 8ervice. 
Claimant’s sarvice record shall be noted accordingly. 

ORDER 

Carrier shall comply with this Award within thirty days 
of the date indicatgctrR4low,~ 

.I4 

John C.%S&&t?hor 

mployee Member 

Deted at Mt. Proapect, IL., this 20th day of November, iSQ0 


