
PROCEEDINGS BEFORS PUBLIC LAW BOARD NO. 4665 

AWARD NO. 1 

cAS8 No. 1 

Docket No. CA-41 

Referee Fred Blackvtll 

Carrier Member: J. H. Burton Labor Member: L. X. Uann 

=-: 
-RICAN TRAIN DISPATCHERS ASSOCIATION 

VS. 
, 
:i CONSOLIDATED RAIL CORPORATION 

. m OF C~& ": 

Appeal Of the diSnissa1 Of Train Dispatcher D. J. Hackey 
n 12/16/80. 

: 

Upon tha whole record and All the evidence, after July 
6, 1990 hearing in Philadelphia, Pennsylvania, the Board finds 
hat the parties herein art Carrier and Employtcs within the mean- 
nq of the Railway Labor Act, as amended: that the Claimant, vho 
as duly notified of said haaring And of his right to be present 
nd PartiCipAtt in same, did not attend Said hearing: And that 
his Board is duly constituted by Agreement and has jurisdiczior 
f the parties and of the subjtet matter. 

This is a dimcharga case in which the Claimant appeal: 

.nd protests the Carrier action of Dtctmbtr 16. 1988, whereby thl 

tarrier disraisstd the Claimant for his alleged fAilUre to COmPl’ 

fith the Conrail Drug Policy. 

The record reflects that as l r8sult of tests of speci 
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mcns of Clainant's urine in April 1987. the Claimant ‘bt.=ant sz2- 

ject under the Conrail Drug' Policy to UnannOUnCtd drug ScrttnS fzz 

A period of three (3) years f---s April 30, 1987. The c:AlZAnt. 

submitted urine specimens on ah mannounctd basis'in July 1987 And; 

February '1988 that tested negative for prohibited drugs. On No- 

vember 15, 1988, the Claimant submitted a urine SAmple that tested, 

positive for cannabinoids, a prohibited drug under the Conrail 

I policy, vhereupon, under data of November 17, the Claimant vAA# 
I 

notified by COnrAil that he VAS medically disqualified for remice 

due t.0 the PrtStnCt in his SyStem of A prohibited SubstAnce. A= 

the tine of the Claimant's disqualification from service on Noveo-. 

bar 17, 1986, the Claimant vas assigned to a guaranteed EXtrA 

Train Dispatcher position. 

By Notice dated Novtabtr 21, 1988, the Claimant VAS not. 

fitd of ChArgtS and of A hearing thereon respecting his allege, 

failurt to comply vith the Conrail Drug Policy. The hearing VAS 

held on December 9, 1988, with the Claimant in attendance, on the 

folloving charge: 

‘Your failure to comply uith Conrail Drug Testing Policy 
L as you were inrtmcttd in letter dated April 16. 1987. 

and subsequant letter dated April 30, 1967, from Medical 
Dtractor 0. IIauryluk, M.D. fn t+at you failed to rtfrAiT 

irom the use of prohibited drugs as evidenced by thr 

urine sample provided on November 15, 1999." 

Following the hearing the carrier concluded that tht 

=)fiiEz II hearing l vidance established the Claimrant+'s guilt of the infrac- 
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Lion referenced in the charge, vhtrtupon, on Dtcexbcr 16, :;ts, 

:hc Carrier instituted the dismissal action against-*the ClA:=Ar.= 

bicfl iS fht SUbjeSt Of tht herain ApptAl. 

t..**.**** 

The position of the Organization is that the dismissA of 

:laimant should be act aside And Claimant reinstated to st-ioa 

rith pay for all time lost. The Organization nakcs t?,ret (3) 

basic argumants in support of this position, namely: 

1. That Conrail lacked authority to conduct me dr;; 

.csting that led to the dismissal of the Claimant: 

2. That Conrail did not use proper proctdurcs in c,hr 

:OlltCtiOn and testing processing of the urine specimen of the 

:laimant : and 

3. That Conrail did not meet its burden of proof at t!v 

itaring. 

The Carrier asserts that the subject discipline is sup 

lotted by substantial evidence in the record AS A vholc And c 

;hat bASiS, should not be disturbed. 

l .******.* 

After due study of the foregoing and of the record AS 

rhole, including the submissions prtsented by tht parties in SU; 

)ort of their respective positions iri the Caet, the Board Co: 

:ludts and finds that the record contains no procedural irrcqula. 

ities that warrant altering the discipline and that the rsoo 

:ontains eubstsntial evidence to support the Carder’s findings 
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he Claimant's guilt of %a infraction referenced in'tae ckarge 

nd that discipline for SUc.i. infraction vas varranttd. 

The Organization's argument that COnrAil lacked Authority; 

a conduct the herein drug testing (Item A., page 4 of the Organi-: 

ation Submission), hAS been rejected in numerous prior Board1 

irArdS that have found the Conrail Drug Policy to be a proper And; 

casonable cxtrcist of Ccn:ail's managerial prerogatives. Indeed,, 

inct its SStAbliShmtnt in Fsbruary 1987, the Conrail Drug Policy 

as been upheld by various rtfercts as a proper exercise of Con-l 

ail's obligation And duty to the public And to its ovn tmployttsi 

0 provide SAft railvay operations. NO prior BOArd Authorities 

ittd of record, has found the policy unreasonable or that Conrail\ 

ACkS Authority to conducz the drug policy. 

The rtAsonAbltntss of the policy VAS conf incd in m ” 

Q. 92 of wr LAV Board No. 272p (03-20-89). 

mSecond, as a general principle, vt find Carrier’s 
drug policy, both in its formulation and administration, 

to be reasonable and fair, particularly in light of the 
dangerous nature of the vork vhich is involved in the 
railroad industry. 

5 Third, as an extension of the preceding area of 

consideration, ve concur that Carrier is entitled to cx- 
pact a drug-free vorkforct. and to promulgate and enforce 

reasonable ~lcs, regulations,' policies and procedures 
among ite employees in the putsuit of that goal." 

prior Bea,rd avards have also enunciated the Carrier's 

5ght to dismiss an Employee for failure to comply vith the drug 
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jolicy. For txamplt, in & blip Lav Board Ho. 2723,. Avard an (32- 

l9-as), the Board denied the appeal of such A dismissal vi:h rhJs 

:ommcnt : 

"Given Claimant's obvious, continutd lack of inter-, 
. tSt in prtSSming his job with Carrier, And given Car-: 

ritr's duty And rtSpOnSibility to employ A sober verb-. 
force in Carrying OUt itS miSSiOn, Ye find that Carrier 
did not abuse its discretion by dismissing ClAimAnt for 
failure to comply vith Carrier's drug testing policy.” j 

These conclusions arc not dispelled by the contra A!!=! 

MArdS (WCS NOS. 16. 25. & 28. u Lav BoArd No. 4418 (07- 

17-90)) cited by the Organization, because there are SUbStAntiAl 

iact difftrtncts bctvten tbc disputes in the MTRAK AVArdS and the 

ionfronting dispute. Although Public Law Board No. 4418 rejected 

XTRA!i’S Claim Of aUthority t0 include A drug scram AS part of a . 
:eturn to vdrk physical of a TCU-AKI’RAX tmployct t this dtciilon 

ras based upon the Board’s reading of ARTRAX Rule 23 (A) AS pre- 

:luding "the Carrier from routinely requiring physical txamina- 

Lions, including drug tests Of SaployttS rttUr'ning from 1tAVtS.' 

!ht text of the TCU-AMTRAK Rule 23 (A), gOVSrTkng "PhySiCAl DXAn- 

nations and Disqualifioation" reads as fOlloVS: 

m~ployacs, aftar completing sixty (60) Caltndar days o 
service, vi11 not be rcquired,to submit t0 PhySiCAl txAo 
ination unless it is apparent their physical condition i 
Such that,an examination should be made.” 

JO rule such as the one above quoted is cited in the herein rsoor 

LS applicable the this case and hence, the MT%U authorities ha' 
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no application to tht circunrtanctr of.this cast. 

AS YQgardS tht OtganiZation's SuggtStion that the dio=;s- 

Sal of.tht claimant is not kit11 founded, bacausc. tht Carrier&s: 

dismissal action was not bastd upon tvidtnct of the Cltimtntltl 

impaimtnt at the timt of his disqualification from stmict, ~3~. 

Board obttmts that for sound rtasms tht Conrail Drug policy is 

not rtstricttd to tht conditions that apply to alcohol abust such: 

as on-duty utt or impairntnt vhilt on duty. Tht possession ofi 

prohibitad druqs is illtqal: tht posstssion 02 alcohol is not.’ 
I 

But nort inportant, scitntific disciplints havt tstablishtd beyond, 

question that the rtfctrtd to prohibittd drugs may impair human1 

facultfts and htnct, *in many vork trtaa including major pans of 

tht railroad industry, a policy has tmtrgtd of rtmovinq a particu- 

lar Eaployte from tht work tnvironxmnt vhtn a ttst of his be 

fluids shows poiiitivt for a prohibited drug(s). Tht potential 

harm to tht particular Enploytt and others, tstablirhtd by irrt- 

Sutablt sci8ntfFfc tvidtnct that ust oi tht prohibittd drugs may 

impair tht facultits of tht Lnrploytt, is not only the rtason vhy 

&t distribution 02 tht drugs cwtrtd by Conrail's policy is pro- 

hibittd by ltw, but also is tht mason why a railroad tmploytr 

nttd not drlty rtmovfng tht Employtt train the railroad tnvirenmtn~ 

until impairmmt is l vidtnt or tht mploytt it ctuught using a Pro- 

hibite+ drug(s). 

we have ai80 28~~3 nnprrsrusivr the organization’ s l rw 

II 
otnts that conrail did not ust proper procedures in +he COiltctio 
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and testing proctss of tht Claiatnc’s urint tptciatn (~:tz~ B., 

pagt 4 Organization Submission). Tht Board nDteS in this regard. 

that tht rtcord of tht htaring transcript, Exhibit Q, contains tht4 

notarirtd. ctrtiiication, which rtlatts to tit dmg test of tht: 
Claimant's specimen, by a Rocht Biomedical Laboratorits' htdical' 

, Ttchnologist. Carolint A. Smith. and her Suptrvisor, banit G. 

Aichtlt, stating as follows: 

"I htrtby certify that tht data, instrustnt function: 
chtcks and tht Chain-of-Custody documtntation ptrtaining 

t0 analysis of tht sptcintn listtd above havt btcn rt-’ 

vitutd. Tht results art accurate and rtliablt as report-. 
ad." 

The Board notes that inasmuch ts tht rtcoid contains no’ 

contra tvidtnct or challtngt in tht transcript of tht invtstiga- 

tivt htaring, tht cited ctrtification and similar tvidtnct of 

rtcord is acctpttd by tht Board as satisfactorily validating the 

tf ficacy tnd reliability of tht dnag ttoting proctdurts involved 

in this cast. 

The Organization’s final argument is that tht Carrier did 

ndt mat its burden 02 proof at tht hearing, btcaust it failed tc 

provide a mapatent vitnasr to testify about the test results ant 

tht ttsting procedurts (Itam c, ptgt 1 OrpaniZatiOn SUhiSSiOn). 

mfs argument 02 the organization ha8 bemn VU-Y closalY analyzede 

,bauusa the Carrier vitness who introduced the do-•tatfon or 

tht results of the Chhant's drug test, tcknwladgod that ht wa.! 

not qualiiitd to testity about the type 02 tests amdt on tht urin 
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!I 
!j sptcimtn' and whtther drJgs such as l*tyltnol" vould shov up in t.lt 
I! 

pecimcn 8s a prohibited drug such as S8marijuana'S. Howtvtr t:. 

nion Rtpresentativtr did not rtqutst at the htaring that a oar- 

,tttnt vitness bt brought in to ttstify.and ansvtr mtstions tbol;t, 

ht drug test: and insttad. tht Organization nov arguts that tht 

ack of knovltdgt of tht Carritr vitncss shovs the Carrier's fail- 

.rt to mtet its burdtn of proof. Accordingly, the facts of this. 

:ase do not comt within tht lint of prior Board rulings that a dut 

lroctss deftct arists in circumstances vhert tht prtstnct of a 

,itntSS who iS comptzent to ttstify on tht medical and ttchnrctl 

!onsidcrations of a drug ttst. ia rtasonably necessary, ts re- 

ytsttd by or in the Clainant4s behalf, and- is not madt available 

my the Carrier. 

In m No. 43Q of VTU pon,all SPA No. . - c. alQ (OS-OS- ' 

ior txamplt, tht Board notad that the Carritr is allovtd larit. 

.n hearing procaduras where II... no request for additional materia 

ritntsses had betn mtdt while tha htaring is in progress . ..". th 

board then want on to find prejudicial error rtrulted from Car 

:iar’s drnial of the Local Chairman's raqusrt to call two (21 nar 

hd witnesaea who had praparad a Radical Report” submitted by Co: 

rail to support the charga that Claimant had violated the CQnra 

anrg Policy. u noted, hovevor, the fact8 of the confronting di: 

?ute do not l vfdanca a denied rmwest by Conrail ior t mattri 

ritnasa , Vhi& is l SSU&gl t0 cant Vi+hfn tht rationale Of a 

thorities such as Award Ho. 430. 
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Consequently, the OrgAniZAtion Argument that this facet. 

of the case rhovs the CArrieras failure to meet iis burden 0: 

proof, is unpersuasive, and. moreover, the documentary evidence. 

comprised of the lAbOrAtOry reSult8 of th8 testing of the Claim- 

ant's urine specimen, and the findings relative thereto by appro- 

priate technical And medical professionals, makes A prima facie 

cAse of the ClAimant*s guilt Of the charge of failure to comply 

vith the Conrail Drug Policy. Nothing submitted in the Clainantls 

behAlf rebuts And dispels thAt prima fAci+ CAse. 

The Board fur-her concludes and finds that the racore 

COntAinS no mitigating CircuA?StAnCeS or Other COnSiderAtionS that 

warrant altering the Carrier's decision to dispense the disciplint 

of dismissal to the Claimant, And that the discipline of dismissa: 

is not unreasonable or ArbitrAry in light of the nature of the of 

fensa established by the ovidence. 

In view of the foregoing, And on the bASiS Of the recor 

AS a whole, it iS found that the record COntAins PubStAntiAl cvi 

denca to oupport the Carrier's findings of tlat Claimant's guilt c 

3 the infraction referred to in the charge and that the disciplir 

oft dfsmi8aal va8 warranted for such infraction. The claim vi: 

tbr8fare be denied. 

m: 

claim denied. 

BY ONDEN OF PUBLIC UW BOARD NO. 4965 
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3. H. Burton, Carrier Member 

:xtcuted on //-cs 7 , 1990 

10 

L. H. Mann, Union Member ; 



PROCEEDNGS BEFORE PLXIC LAW BOARD SO. 4863 

AWARD NO. 1 
CASE NO. 1 

DocI;ET SO. CA41 

’ Carrier Member : J.H. Burton Labor Member: L.M. Mann 

J’ARTIES TO DISF7Zx : 

AMERICAV l-RUN DISPATCHERS ASSOCUTIOS 

VS. 

COSSOKDATED UIL CORPORATION 

-t-A. TRAM DISP QFW A5SOC ‘r! AT IATIOS 

Aside from the other issues relating to the lack of Conrail’s authonty to 

conduct the testing herein, and the improper procedures used in the 

collection and testing of the urine specimen, this dissent will focus on 

Conrail’s failure to meet its burden of proof at the hearing. 

Conrd failed to provide any wimess who could tesdfy AS r~ the type oi 

test that was performed or to any other relevant questions concerning the 

specifics of the drug test which was performed. In view of the various 

problems which continue to exist in the feld of drug testing, it is imperanve 

thqt a referee requires a strict b&en of proof of the validity and reliability of 

anydnagtwtwhichisperfonned. lhefactthatthefaihreofaunion 

repr~tative to rpedfidy rqust a ODmpmnt witness to k provided At 

the hearing Should riot -fide nrd’i A n!@tmtIIt in XnWting the 

minimum burden of proof., There is a reqmmibiity upon tht referee to 

Assurt that the hhrlg is fairly wnducted, and that the minimal 

riquiranents of proof arc met. Simply providing a pason as A witne~ who 



has no knowledge of the tig tcsling procedures, fti WAY short oi any 

.minimum &xiremtnts. $or these reasons, I hereby evely d&u 

Labor Member 


