Parties
to
Dispute

Statement
of Claim:

PUBLIC LAW BOARD NO, 4885

Brotherhoad of Maintenance of Wey Employes

and :
Matne Cantral Raflirocad

Portland Terminal Company

1. Claim of Track Foreman Maurice Blanchard MEC, DIV. 3,
for severance benefit of $26,100, plus {fnterest of 9% since
Aoril 26, 1988, a/c being denied said benefit that was
awarded by Article V of the Agreement imposed by Arbitration
Board No. 466, after being furloughed because his Jjob was
apbolished on June 30, 1987.*

2. Claim of Track Foreman Ernest C. Boulde, MEC Div. 1, a/c
his job abolished and furloughed on June 16, 1987 and denied
subsequ--t payments, of awarded Article V, option 1, of the
imposed ~graement of Arbitration Board 466, plus interest at
9% since April 26, 1989,*

3, Claim of Crane Operator Timothy A. Blackstone, for the
$26,000 severance benefit provided for by Articie V of the
Agreement imposed by Arbitration Board 466, plus 9% interest
since April 26, 1989, because his position was abolished
July 18, 1986, He was furloughed on Juiy 18, 1886,  Said
severance benefit was denfed him,*

4, Claim of Trackman Clarance D11 Portland Terminal, for
the $26,000 lump sum severance bensfif provided for by
Article V of the Agreement awarded by Arbitration Board 466,
plus interest of 9% since April 26, 1989 Dbecause his
position was abolished on August 16, 1987 and he was
furloughed on that date.*

5., Claim of Track Foreman Wiiliam Barnes, MEC-Div, 1, under
Article V of the Agreement awarded by Arbitration Board No.
466, for the $26,000 saverance benefit therein provided,
plus interest thereon of 9% commencing April 26, 1989.*

6, Claim of Trackman Norman Bilodeau, MEC Division 1, for
the $26,000 Tump sum severance benefit awarded by Article V
of the Agreement imposed by Arbitration Board No. 466, plus
interest of 9% since April 26, 1989, when his Jjob was
abo11:hed on May 23, 1986 and being furloughed on July 28,
1986,

7. Claim of Track Foreman Jamas Emerson, who was on paid
vacation on March 30, 1986 and was never reacalied therefrom
because he did not own & position on March 3, 1986, when a
Presidential Order was issuad to return to work on May 15,
1988, for the severance benefits awarded under Article V of
the Agreement that was imposed by Arbitration Board No. 466,
plus 9% interest since April 29, 1989.*
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8. Claim of Machine -Qperator Raymond N. Coutre, MEC-Div, 2,
Xgieééi’éil‘Eﬁ&%‘lﬁ:"?ﬁ;ﬁie2‘&"3&52’%&@?&%??31Ei'f 8 p1us
e e el e 135, 17
*Statement of Claims framed by Neutral Board Member.
Background
The Brotherhaood of Maintenance of Way ("@MWE") employees, on
tApril. 2,0 1984] served locally a “national” Section 6 Notice on the
Maine CUentral Rallrcad/Portland Terminal Company ("MEC® "PT")
requesting, amorg other things, that "the Mediation Agreement of
February 7, 1968 "*** be amended” to provide that "employees having an
employment relationship with a carrier for sixty (60) davs, or more,
shall be considered "protected employees,”

The BMWE, on Hargh_ 3, 1986aestruck the MEC, President Renald
Reagan, on May 16, 198§, {ssusd Exacutive Order 10906 initiating the
Railway Labor Act's ("RLA") .Emergency Board provision and thus
terminated the strike by the creation of Presidential Emergency Board
(PEB}.No. 209,

Emergency Board No. 209 ("E.B. 209") renderad 1ts report on June
20, 1988, :Said Board, as it pertains nerein and among other things,
recommended that employees in active service as of March 3, 1986, when
the strike began, be protected and adapted the farrier's proposal thai
such employees be eligible to receive severance pay in the amount of
$26,000 efther in a lump sum or in monthly increments, if deprived of
employment .

The parties falled to achieve an agreement based on. EB 209°'s
recommendatfons during the summer of 1986. Alsa, during the sumer of

1986 because of a decline in business resulting from the sirike, the

A
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MEC requested and received approval from Jdudge Gene Carter of the US
District Court for ihe Bistrict of Maine to abolish 725 ratilroad
positions through his order of July 21, 1986, Clatms involiving a
dectine in business were filed as a result thersof.

Congress passed H. J, Res. 683 (Public Law 99~385) on August 11,
1986, extending the status quo period and established a three member
Congressional Advisory ODoard (CAB} to fnvestigate the MEC~BMWE
situation and make & report to Congress. The CAB made its repori on
Septembar 8, 1986, .and recommended, among other things, that the EB
209's recommendations be made binding and failing to achiesve agraement
within 10 days all unresolved matters to be arbitrated.

Public Law 99-431 was enacted on September 20, 1986 imposing the
PER 209's Recommendations "as though arrived at by Agresment by the
partias under the Railway Labor Act (RLA)." The Arbitrator herein was
appointed to Arbitration Board (AB) No. 466 thereunder, held hearings
on Qctober 208 and 21; and wrote the provisions for the implementation
of the separation allowance and other unresclved issues in  agreement
form in an Award rendered on Octoher 30, 1986,

The Carrier, pursuant to Section & of the RLA, commenced
1itigation of the Award to have it set aside, on Novemper 13, 1986,
The US District Court for the Maine District enforced the Award on
June 3, 1986. The US Court of Appeals for tha First Circuit on Apri)
26, 1989 affirmed the US District Court of the District of HMaine
action 1in denying the Carrier's appeal. The Award of ARB-466 then

became final and conclusive on the parties on May 18, 1989.
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The MEC and other Guilford Transportation Industries (GTI)
corporate entities began, on or about February 11, 1987, a program of
legsing its and their Tines to another corporate affiliate the
Springfield Terminal Company (ST). The stated objective was to
thereby provide a cost effective and quality service in an effort to
recapture traffic 1ost because of the 1986 strike and the 1lgng term
shift of traffic from rail to truck in the New England region, That
teasing program continued through December 1987, The positions on the
lessor Carriers were abolished during this period and ST made
employmeat offers to certain of such affected employees.

A11 HEC-BEM Unions, through the RLEA, challenged GTI actions 1in
¢ourt and by arbitration., The US District Court of Mainez upheld the
transaction. The awards of Arbitrator Richard R. Kasher ware rendered

on June 12, 1986 and that of Arbitrator Robert 0. Harris on Mareh 13,
1989,

ARB-486 was reconvened on
Interpretation on January 28, 1990. The parties thereto agreed to
subsequently handle the claims in dispute before a Section 3 Public
Law Board (PLB}. Hence, PLB 4885 subsequently came intoc being.

Subsaquent to tha First Circuit Court of Appeals decision the
parties conferred on June 1990, The Carrier asserts that as a2 rasult
thereof “certain ¢laims were sustained in the amount of $413,235.24
jms."
The BMWE asserts that to date, Guilford, on behalf of the MEC, has

{ssued lump sum separation allowances to six employees (Employees
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Exhibit 24), However, a1l other requests under Article V... have been
rejected by Guilford. |
The relevant language of Article V -~ Employee Protection =
implementing the E.B. 209 Protection Arrangements, as set forth in
the Appendix to the Award of Board 466 is as follows:

"(a) Eath currently active employes representad by the
Brotherhood of Maintenance of Way Employees effective March
3, 1986, employsd on the Maine Central Raflrcad Company on
that date shall be granted $26,000 separation allowance.
;he tnarnes of said employees are set forth in Attachment A
arato.

(b} Ee&ch currently active empioyee represented by the
Brotherhood of Maintenance of Way Employes effective March
3, 1986, employed on the Portland Terminal Company gpn that
date sanll be granted $26,000 separation allowance,

(¢} Each such employee shall be granted the ssparation
allowance as provided in Paragrapns (a) and (b} above when
the employee is deprived of work in the noraml exercise of
senjority on March 3, 1986 Lo the same extent that such
senfority could have been exarcised on March 3, 1986,

(d} Each employee may elect to recelve such total of

separation allowance as described in paragraphs (a) and (b}
ashove in the following method:

"If an employse 1s deprived of employment, resigns and
ralinquishes al} employment rights, tne emp{oyee will be
a]égggge to receive a Tump sum separation allowance of
$26,000,

W

If an employee is deprived of empioyment, he may alect to

retain his senfority and recelve a maximum of $26,000 1in
supplemental employment benefits," (emphasis added)

Carrier asserts that four (4) disputes over the interpretation

and application of th1s language have undergone on-property handling

and are now ripe for arbitration, The BMWE presented eight (8) cases
to PLB 4885,
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The BMMWE framed its questions, in part, as being:

1. 1Is an émployee whose p§s1t1on was sbolished on the MEC and
whe 18 unable Lo exercise his senfority either on his seniority
district or on a System Gang on the MEC entitled to severance pay as
invisioned by Article V, Option 1, of the imposed Agreement of AR-466,
Octobar 30, 19867

2. Does future choice of employment with any other railroad
carriar, or any employment, change that qualification for severance
pay?

3. Does a decision to retire more than one year after his being
deprived of employment with the MEC change the qualification for
severance on June 30, 19877

Carrier framed the following for its four (4) disputes:

(1) Whether or not employees who refused offers of
employment, with full income protection under the Mendocing

Goast protective conditions, from another carrier within the

same railroad system as MEC and employees who accepted but
then forfeited such employment and protection through
resignation, retirement, dismissal for cause, sickness or
disability, were "deprived of employment“?

(2) Whether or not employees furioughed due to a decline in
business, with a suspension of protection benefits under the
£E.B. 209 protection arrangement, were “deprived of
employment"?

{3) Wnether or not claimants Emerson and White, who
positions were abolished pursuant to an Oregon Short Line
transaction and who elacted voluntary furlough in lieu of
exarcising available seniority rights, were “deprived of

employment"?

(4) Whether or not claimants Coffin and Mank, whose bridge
tander positions were abglished pursuant te an Oregon Short
Line transaction, and who either refused or agcepted and
relinquished ddentical Bridge Tender positicns with the
State of Maine, were “"deprived of employment®?

il
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The BMWE, argued, in effect and among other things, that it was
presenting claims instead of concepts. The claims involve several
categorias such as these: (a)-Employees who were on vacation on March
3, 198% and Carrier would not %tet them come back to work after the
strike; (b) Employees who were furloughed and who were offered
Springfiexd Terminal Railway (8T) employment some of whom accepted
that offer and others who refused; (c) Employees who were furloughed
angd wanted the separation allowance {$26,500) and the Carrier said, in
effect, that they must accept ST employment or foarfeit their
protection allowance; (d) Employees who went to the ST and after
working there quit; (e) that out of the some 100 claimants the Carrier
has paid but 6.

The Carriar argues facts that may be relevant to the 1990 period
but they surely are not to the 1986-1987, or even 1988 periocds.

The ST's first lease transaction on the MEC commenced in February
1987 and continued until October 1987. The offers of ST employment to
employees were made on the basis that:

{1} 1f you don't accept the ST offer your seniority will be
forfeited or

{2} you have To accept the ST offer if you want your protection,

(3) 1if you don't exercise your seniority onto the ST then you
will not get protectien.

It is important to note that 1f was the ST and not the MEC or PT

who made the offer of employment and that the employees would become

"Railroaders" under & single labor agreement,
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The Union also pointed ogut that most importantly there was no
fmplementing Agreemenﬁ. There was no overflow of rights, There was
no ebligation for an offer of employment. However, if offered by the
ST, according to the MEC, the employes had to take 1t, But the ICC
disagreed therewith. It, subsequently, pointed out:

“*Consequently any arbitration shall provide that an empioyee
ginnigzgiage:§gzg UgTig 5§§1§f33’ag§f s::11t2§t :;rgzeme;ugg
have forfelted any rights or benefits as a conseguence if
gecisions made prior to the development of such an
implementing plan,”

Arbitrator Richard Kasher noted the same thing {n his June
Implementing Agreement Award, Arbitrator Robert Harris also, in his
March 13, 1990 Implementing Agreement decision, did Tikewise.

The BMWE contended that the above confirms that no employee had
to  make any employment decision until there {8 & bena  fide
implementing Agreement and that they have 60 days therefrom the date
thereof and the notice of their new Mendocino protection in order to
properly and rightfully exercise their option. Further, the Mendocing
"Conditions" are not applicable to the claims herein rather the AB-486
protective provisions are when their MEC-PT jobs fell off,

The "decline 1n business"” argument is neither a proper or
appropriate defense in this case., If the Carrier had wanted fo
acquire a “decline in business" and "comparable employment" rationale
in their agreement they had every opportunity to ask for it. However,
the Carrier did nothing thereon until recently when it raised this
argument as a belated defense.

-Mr.. Kozak testified before the CAB that the Carrier's Merch 3

protection offer was ‘unconditional.” There was no standard

\
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established, &s in the'Clerk's agreement, for an exception or offset
because of declining buéiness. The 326,096 offer was made as 5eing a
capped 1iabilfty and that's why the decline of pusiness formulag does
not show up anywhere, A "decline in business®” defense was pever
argued before, particularly before ARB 466 or the Courts. iNow that
argument comes too late., If it was never intended that the decline be
& proper defense in business rationale then such defense cannot be
gstabiished without an agreement. Additionally, Carrier has never
offered a figure of any kind in support thereof. It should alsc be
noted that the Carrdier had never argued business decline as the reason
for denying benefits until relatively recently.

The February 7, 1965 BMWE National Agreement contained a
guaranteed rate of pay for a lifetime providing that the covered
gmployee responded affirmatively on certain things., Yet, even
thereunder only the exercise of seniority is required and nof, as
here, a transfer to another railroad.

After ARB 466's Award was rendered, on Jctober 30, 1986, the
Carrfer saw that 11 people who were not working were protected
theraunder and that $276,000 would have to be paid out immediately.
That's why the Carrier sought a court stay, Today, the {arriasr argues
the defense of & decline in business in order to avoid payment,

Protection benefits entitlement under the October 1986
Arbitration Award were properly available to qualified employees at

the time of job abolishment and not in April or May almost 3 years

iater.




LP495 -

-10=

Before the Ryard of ARB 466 the Carrier had ample opportunity to
present the business dectine theory. Also, the time ARB 465 ‘met in
Qctober 1986 Carrier again had the opportunity to raise that argument
and npot now, some 2 1/2 yeers later. Business deciine or comparable
employment was just never mentioned in alil the time since 1984 up to
recently. The arguments are just not relevant or proper,

The Carrier selectively chose MEC-PT employees for ST employment,
Thus, 1+t gave up its right to argue that ST was comparable work, ST
employment 1s not comparable because there the employees are a
"Raflroader” working under a different and single agreement. The
employees are not part of the same class and craft and they do not
have any real rights,

The employees are entitled to at least 9% on the monies due them
since at least April 26, 1989, Awards 1in support thereof were
offered,

Track Foreman Maurice Blanchard's position was abolished on Jdune
30, 1987. He was declared protected by ARB 466, Blanchard was
furloughed June 30, 1987. He exarcised his full MEC saniority.
Blanchard's qualification was not disputed until June 9, 1989, What
pccurred on the ST is totally drrelevant,

Track Foreman Ernest Boulde's position was abolished June 16,
1987. Boulde was declared protected by ARB 466, He exercised his
full MEC seniority without success, No offer of employment was ever
made to this Claimant from June 16, 1987 until March 30, 1989,

Boulde's qualification for subsistence benafits were never questiongd

uyntil June %, 198%.
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Crane Operator Timathy A. Blackstone's position was abelished
July 18, 1986, Blackstone was declared protected by ARB 466. He was
furloughed July 18, 1986. That date pre-dated the ST tease, C(arrier,
on Juna 9, 1989, some 2 years later, said that he was furloughad
because of a decline in business,

Trackman Clarance Di11's position on the PT was abolished August
16, 1982, He was furloughed that date. Claimant was offered and
accepted work on the ST. That Jater fact holds no relevance as to his
entitlement under Article V of the Agreement imposed by ARB 466,
Carrier stated, on June 9, 1989, he was furloughed because of &
decline in business.

Track Foreman William Barnes' position was abolished on June 30,
1987. He was furioughed August 16, 1987. Barnes' quaiification for
entitiement was not questioned until June 9, 1989. Barnes went ¢o
work for the ST until October 1987 when he refused to travel all over
the MEC simply because he was a "railroader." Barnes was discharged
about OQctober 1988, Claimant accepted ST employment without benefit
of his MEC sentority or Agreement until October 1987, Carrier on
September 20, 1989, for the first time, outlined their raazson for
denying severance payment.

Trackman Norman Bilodeau MEC Div, 1 position was apclished July
28, 1986 and he was furloughed. That furlough predated the ST Jease.
Bilodeau's qualification for severance payment under Article V of the
Agreement 1imposed by ARB 466 was never disputed until June 9, 1989,
Claimant was never employed by ST. Although he was offered an ST job

in July 1989,
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Track Foreman Jaﬁes Emerson; who was on vacation on March 3,
1986, Ceorrier disputed that he was gualified under Article ¥ of the
Agreemant dmposed by ARB~456. When the Calais Branch closed in 1986
he lost his job but did not displace anywhere. Emerson was furloughed
May 6, 1988, Claimant was not permitied, as required by the
Presidential Order, to return to work on May 15, 1986 as he did not
ewn an ewarded position. Emerson has never been recalled to work, He
took vacation 2/13/86 through 3/7/87. Carrier, on September 24, 1989,
almost 3 years after the Award of ARB-486 outlined the reason for
denying his claim (Attachment F). He was never recalled,
Raymond M, Couture Machine Operator, MEC-OIV, 2, had his position
abolished June 19, 1987, He was furloughad that date. Claimant's
qualification was never disputed from Qctober 30, 1986, the date of
the Arbitration Award of ARB-466 until June 9, 1989,

Sarrter

The Carrier, among many other things, asserted that 1t had taken
the cases of the Claimants and categorized them by tha fypes of issuas
that were finvolved such as: Dacline in business; Refusal of ST
emplayment; and voluntary relinquishment of ST Ewployment,

The term "deprived of employment” may be misiaading. There never
has been a demand made by the BMWE for an unconditional protective
condition, The original dispute arose out of the Section 6 demand to
modify the February 7, 1965 Nat{onal Agreement protecting against
furloughs because of technological, operational and organizationa)

changes. BMWE also sought to protect the more recently hired

employees.

o - N — 1 i ——— = . L .-
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That Section 6 Nn§1ce was the prelude to the $26,000 offer, PEB
209 thought that revision of a national protection (2/7/65) agresment
locally was 1inappropriate, Hence, the recommendation of Carrier's
526,000 offer for severance pay in lump sum or instaliments if
deprived of employment. However, that severance offer was not
unconditional because 1% was never so sought,

The Award of ARB-486 did not become final and Dinding fTor
implementation in 1986 because of Section 9 of the RLA which provided
for tha intervening legal handling until May 1989,

The intervening event of leasing the entire MEC-PT operations to
Springfield Terminal Railway (ST} was the result of an ICC approved
transaction. That transa¢ction provided for Meﬁdocino protective
conditions., eFor.. instance- if Maurice Blanchard, who accepted &7
employment, had been furloughed from the ST he would then have been
entitled to a severance benefit. His accepting ST employment, which
in effact was the same job, was comparable employment. - The intent of
protection was against the deprivation of the loss of'emp1oyment and
not, as Blanchard did, make a decision to stop working.

The RLEA representatives for the BMWE argued before the
Arbitrator Robert Harris implementing arbitration that the MEC-PT
employees had the right to follow their work (job) to the ST and
to retain their Agreement. Hence, Blanchard exercised his MEC
senior{ty rights. However, his quitiing work was not deprivatien of
employment.,

On the other hand if the Unions were incorrect in urging these

set of facts upon Arbitrator Harris and what happened was that all MEC

."
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jobs ceased to .exist’ then Blanthard had no Jjob to exercige his
seniority on. Consequently, there was simply a complete secession of
MEC operations in 1987 and Blanchard was properly furloughed.

The MEC-PT argues thai the premise for the BMKE's originral
Section 6 Notice was the belief that there was a need for improvement
of the protection against tfechnological, operational and
organizational changes provided for in the February 7, 1965 Agreement.
PER 209 recognized that need (p-16) and granted protection, Thers
never has been a demand by the BMWE for an unconditlional guarantse
without regard to what happens.

What the Union here seeks is automatic certification. That was
never contemplated. That is an extraordinary type of protection, The
Carrier {s not aware of any such ggreament, If such protection is in
there it must be there by specific language and the express agraement
of the parties. Automatic certification is just not there, For
instance, in the Blackstone case there is no dispute as to his
eitgibility, However, there is a difference between being eligible
and being affected and entitled to collect the $26,000 payment,
Blackstone was not affected by technological, operational or
organizational changes. Blackstone, as were ofhers, was affected by &
deciine in businass,

Tha Carrier pointed out that only the employees who were actively
employed on the date of the lsase transaction, except for 2 pecple,

were offered ST employment, Those who were on furlough were not

offered ST employment.

[0}

1995
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Carrier notgd that subsquent t¢ our Board's March 20, 1950
hearing 1% re-invest1§ated the E, Boulde, D. R, Couture and C. ol
cases. In the Boulde case (Case #2) no written offar of employment
coutld be found, Therefore, to avoid further protracted dispute
Carrier advised that it was willing to dispose of Boulde’s case on a
no precedent basis by sustaining his claim. Jhe.Couture. case- {Case
#8) was diffacentyw-He-received and refused an offer of ST emplioyment.
Since then Couture recanted his refusal and Z years later he applied
for- employment. However, Couture was caught during the ST sirike
firing marbles with.a hunting s1ingshot which caused injury to 1 ST
employee and damage to an ST locomotive., The 2 ST employees who were
alse caught were discharged and that discharge was upheld by a 3T UTY
PL Board., Couture's application was not and could not be approved.
Carrfer has nou cbligation to hire kim.

As to §&oPiil (Case. #4), Carrier asserts that he properly belongs
in category E of the Carrier's September 20, 1989 letter, rather than
Category B for the following reasons: He was paid..."Mendocing"
displacement allowances. from August thru bHovember 1987, ot
partici{pated 1in the UTU's work stoppage, November 12, 1987 until June
1988 and worked until December 17, 1985. He was -furloughed a/c
seasonal reasons. D111 was recalled in April 1989 and failed to
return. He was brought up on -charges for violating Rule N
(unauthorized absenca) and was discharged May 19, 1989. Di11 failed
to show up at his own disciplinary hearing.

Couture's actfon in the UTU's work stoppage with the resuitant

Carrier c¢laim ;hat Couture had forfeited all protection benefits and

— = T ° - - = i ’ - I Tyl Awivves T °
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had resigned his position 1s in Vitigation and that will be decided
there, Carrier ;ssertﬁ that his Mendicinb benefits were paid up to
the November 12, 1987 work stoppage.

The Blackstone Case (#3) and the N. Bilodeau Case (#6} lost their
jobs Dbecause of a decline in business, The U,$, District Court
recognized this fact and authorized the massive furlough of MEC-PT
employees.

Claimant J. Emerson, who was receiving vacation pay on March 3,
1986, had his job abolished in Fehruary 1988, He refused to exercise
his MEC senfority because he voluntarily went on furlough., Emerson
has never been "deprived of employmant." It was incumbent on the BMWE
to show that Emerson was entitled to De refurned to work after the
strike ended,

There 1§ no proper basis for granting interest. No such c¢laim
has ever been filed or even discussed on the property as required by
Section 3, First, of the RLA (45 USC $ 153, First ({)). Nor was such
question among those submitted with the PLB Agreement estabiishing
this Board, Notwithstanding, the SMWE concedes that interest is
Timited only to the period following the Court of Appeals .decision
which {s May 1B, 198%. Carrier avers that it nas not acted 1in a

frivolous manner in this dispute,

Findings
This Board has jurisdiction by reason of the parffes Agreement

gstablishing PLB 4885 therefor.
Carrier's Tetter of June 9, 1989 (Employee Exhibit 11), which was

in  response to General Chafrman Davison's Tetter of May 11, 1989
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(Emp. Ex. 9) sent following the Decision of tha United States Court of
Appeals, First OCirguit in Dotket Nos., 87-1524 and 88-1876, decided

April 26, 1989, appears to set the tone for this dispute. It reads:

EMP EX, 11
June 9, 1989

J. dJ, Davison, Gensral Chairman
Bro. of Maintenance of Way Employes
450 Chauncy Street

Mansfield, MA 01048

Dear Mr, Devison:

This 15 to confirm our conference naxt Tuesday, June 11 at
10:00 a.m. to confer pursuant to paragraph 2 Second, 2 Sixth
and 3 First of the Railway Labor Act over c¢laims arising
under the award of Arbltrator Van Wart under Public Law 9%~
431 and the recommendations of Presidential Emergency Board
203 ("the PEB"). In preparation for that conference, 1
thought 1t would be useful to set out the position of Maine
Central/Portland Terminal ("MEC"),

With respact to Tump sum wage payments due under Article I
of the agreement imposed by the arbitration award, it will
take about six weeks for the MEC to determine which of {ts
former BMWE employees are entitlad to payment and calculate
the amounts owed to them under the formulas set forth in
Article I, Once that determination has been made, MEC will
promptly issue checks to eligible employees in the
appropriate amounts.

With respect to employee protection, MEC has received 48
claims for protection payments under Article V of the
agreement imposed by the award, as set forth on Attachment
A. Of these, MEC grants the claims of Joseph W. Brown,
gfﬁrfEE Ccnn$éin'Fra?E 0. Mclean, ﬂaﬁger s°$tté and 1Rober§
mpson, ese employees appear to have lost employmen
with the railroad due Lo techaclogical, o eraE%ona* or
gggan1iifﬁon changes. OT Lheése claimants, ali except Mr,
cott sought tump-sum severance payments; Mr. Scott sought a
monthly subsistence allowance, However, at ocur May 22
conference, you took the position that, in view of the
passage of time since employees first made their claims,
they should be permitted to reconsider their election
betwean lump-sum severance payment or monthly subsistence,
Pilease advise how these claimants wish to be patd., Chacks
will he 1issued promptly upon receipt of that information.

Yge5 =
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The remaining' claims are denied, as follows:

iy The clatms of Henry Frizzell and George M. Poland are
denied, bacause they are not on the 1ist of protected
emp loyees that the arbitrator compiied.

2. The claims of James Emerson and Floyd White are denied,
because they were not "deprived of employment." These
amployee's jobs were abolished due to the abandonmant of the
Calais branch in 1987. They could have exercised seniority
to other jobs bui instead elected voluntary furiough.

3, The c¢laimants Tisted on Attachment B are not entitled to
protection because they were offered and accepied jobs with
the Springfield Terminal Ra{lway Company and thus they were
not “deprived of employment." In addition, the PEB's
intention in recommending employae protection was to give
the BMWE employee protection comparabie to that provided in
the Mediation Agreament dated February 7, 1365; indeed, you
may remembar that this {s whal the BMWE requested 1in its
paragraph 6 notice that gave rise to the dispute before the
PEB. Under the February 7, 1965 Agreement, employses are
not protected against Tayoffs due te ICC-approved
transactions,

4, The claims of employees 1isted on Attachment C are
denied because they were Jaid off due to declines in
business caused by the 1986 strike, most of them pursuant to
Court order in RLEA v, Boston & Maine, No, 86-0122-P (D,
Maine). Under The standards of Lthe February 7, 1965
Agresment, which were impogsed by the PEB in this case, and
virtually 811 other labor protectiun arrangements employees
are not Dprotected from furioughs due %o declines  in
business. The claims of any claimants who are now working
for Springfield Terminal and whoss claims were denied above,
and who were alsc furloughed due to strike-related declines
in businass, are denied on this additignal basis.

In the dinterest of reaching an amicable settlement that
would avoid protracted arbitration proceadings, MEC 1s
willing to discuss a possible compromise settlement of the
tlaims of those employees T{sted on Attachment C, as to whom
MEC w{ll otherwise assert a decline in business defense.

Many of these claimants are also plaintiffs in the Ashe et
al “case pending in U,$, District Court in Portlend, That
case 1s without merit, However, should plaintiffs prevail
in that case, any payments made pursuant to the Van Wart
Award are to be offset against the recovery, 1if any, of such
enployees arising out of that 1itigatien.

1995~




Filing Claims Under Article 1 {B) of the Agreament

Award:

Frizzell,

I lonk forward to our conference angd hope

resolve’ this matter,
Yery truly yours,
D. J. Kozak

Vice Prasident - Human Resourceas

ct: R. E, Dinsmorg"

ATTACHMENT A

IMPOSED BY THE AWARD

that we c¢an

Nama
Bayrd, Charles

:Beal.e-Lloyd G.

Belville, Rithard C,
Bilodeau, Norman P.
Blackstone, Dale
Blackstone, Timothy
Brown, Joseph W,
Bucknan, Ronald
Cameron, Robert M,
Card, Malcolm L,
Chambers, Ivan E,
Glement, Howard
Connolly, Patrick
Crawford, Paul
Darveau, Kenneth

Douglas, Clyde E,
Dougias, Ray L,
Brouin, Larry
Dryer, Scott
Emarsen, James
Frappler, George E.
Henry
Gaudette, Angus
Grass, William
Henry, Robert ..

Joyce, Anthony
Joyce, Wayne E,
Knowlton, Dennis
Kopacz, William E,
Lowe1l, Ronald K.
M¢Caw, Everett

imposad by the

Election

Subs istence

Subsistence
Separation
Separation
Separation
Separation
separation
Separation
Subsistence
Separation
Subsistence
Subsistence
Separation
Subsistence
Separation
following receipt of
subsistence
Subsistence
Subsistence
Subsistence
Subsistence
Separation
Separation
Separation
Subsistenca
Subsistence
Separation
following receipt of
subsistence
Separation
Subsistaence
Subsistence
Subs istence
Subsistence
Separation

Y385
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Mclean, Frank 0.
Nightengale, 'George
Osnoe, Clayton C.
Paul, Joseph M.
-Poland, George M.
Robbins, Dale T.
Ross, Grant
Sanborn, Glenn DO,
Scott, Walter
Small, Harold
Springer, Darreil
St. Thomas, J. R.
Staples, Carroll H,
Stimpsen, Albert .
Tourtillotte, Levi -
Whits, Floyd
Witham, James A.

Separation

Subsistence
No option

Separation
Subsistence
Separation

Subsistence
Subsistence
Subsistence
Separation
Subsistence
Subsistence
Subsistence
Subsistence
Subsistence
Separation

Subsistence

ATTACHMENT A
LIST OF EMPLOYEES SUBMITTING VALID CLAIMS UNDER
“PEB 209 LAEQOR PROTECTL NGEMENT

0

ON ARRA ;

NAME

Joseph W. Brown
Patrick Connolly
Frank D. Mclean
Walter Scoti
Robert $timpson

ATTACHMENT B
EMPLOYEES WHO FILED CLATMS AND WRO ARE NOW WORKING FOR ST
Name Election
Bayrd, Charles Subs{stence
~Beal¢ Lloyd 6, Subsistence
Bucknan, Ronatd Separation
Camaron, Robarti M, Subsistence
Card, Malcolm L. Separation
Chambers, Ivan E. Subsistance
Clement, Howard Subsistence
Crawford, Paul Subsistence
Darveau, Kenneth Separation
following receipt of
subststence
Douglas, Clyde E. Subsistence
Douglas, Ray L. Subgistence
Gryer, Scoti Subsistence
Frappier, George E. Separation
Gaudette, Angus Subsistence
Grass, William Subsistence

g 995 -(
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Henry, Robert-dJ. Separation
T ' following receipt of

' subsistence
Joyce, Anthony Separation
Joyce, Wayne E. Subsistence
Knowlton, Dennis Subsistence
Kopacz, Willjam E. Subs istence
Lowell, Ronald N, Subsistence
McCaw, Everstt Separation
Nightengale, George Subsistence
Osnoe, Clayton 0, No gption
Robbins, Dale T, Separation
Ross, Grant Subsistence
Sanborn, Glenn D. Subsistence
Springer, Darrell Subsistence
Staples, Carroll H. Subsistenca
Tourtillotte, Levi Subsistenca

ATTACHMENT

CLAIMANTS FURLOUGHED DUE TO DECLINE
Name Election
Beiville, Richard C. Separation
Bilodeay, Norman P. Separation
Blackstone, Dale Separation
Blackstang, Timothy Separation
Paul, Joseph M. Separation
Small, Harold Separation
Witham, James A. Subsistencea”

L85 -(

The specific employee protection that is involved in the 4nstant
dispute 1s that as was provided by the Award of Arb 466 in October 30,
1986. Article V - Employee Protection, thereof for ready reference,

in part, provides;

"{a) Each currently active employee represented by the
Brotharhood of Maintenance of Way Employeas effective March
3, 1986, employed on the Maine Cantral Railroad Company on
that date shall be granted $26,000,00 separation allowance.

(b) Each currently active employee represented by the
Brotherhoad of Maintangnce of Way Employees affactive March
3, 1986, employed on the Portland Terminal Company on that
date shall be granted $26,000.00 separation allowance,

(¢) «Bach..such.. egglgxee shall be granted..the. separation
allowance as provided 1n Paragraphs la) And (Db) above when

the employee 1s deprived of work in the norma] sxercise of
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seniority on March 3, 1986 to the same extent that such
Soniority could have been exercised on March 3, 1986,

{d) Each employee may elect to receive such total of
separation allowance as described in paragraphs (&) and (b)
above in the following method:

Optiem No. 1 - Lump Sum Separation Allowance

<1t an employee 1s deprived of employmeat, resigns, and

-ralinquishes a employmant rights, the employee will be

:;ggagge to receive a lump sum separation allowance of
'] [N ]

Option No. 2 - Daily Subsistence Benefifs" {emphasis added)

Thus, as pointed out 1n sald Award (P-15) "..the 1list of
gmployaes appearing in Carrier Exhibit 1-A and Employags Exhibit 8,
are, as modified By our findings herein, the corvected Tist of

empioyees for entitlement fo the protection granted. Such entitlement

is achieved, when as per paragraph (¢), said employee is deprived of
MEC employment in the normal exercise of seniority on March 3, 1986,

to the same extent that such seniority could have heen exercised on

March 3, 1888."
WAlso,.. a5 noted 1n the Interpretation of the Award rendered

October 30, 1986, as issued on January 26, 1990:

"ER 209 and the Congress had conferred Jjob protection
entitlement on all presently active employees. The
arbitrator was oniy determining among those employess that
the both parties had sald that they were in disagreemant on,
{.e., whD was or was not protected, The October 31, 1986
hward neither granted or took away from any other right that
the then all 'presently active employees' were otherwise

entitied to,

«Hence, employee names who d1d not appear on said 1ists,
presented to Arbitration Board No. 466, might, for some
reason, subsequently arise for a subsequent determination of
thedir qualification and entitiemant,
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Applying the foregéing to'the 8 names of the Claimants appearing
in this Case's ‘“Staﬁémant of Clafm" it Ean be found that all the
Claimants, except dJames Emerson, were among the names of the emplgyees
1isted in Carrier‘s Exhibit 1-A placed in evidence before Arbitration
Board {ARB) 466, Sald Board, in 1is October 30, 1986 Award, in part,
held;
;Therafore, the list of ?mpioyees agpeuring in Carrier's
xnibit 1-A and Employee's Exhibit 8, as modified by our

findings herein, 1s the torrected 1ist of employess for
entitlsment to the profection granted,'" (emphasis added)

Claimant Emerson was among the 24 identified employees appearing
in Employee Ehibit 8 placed in evidence before ARB 466, The Award
thereof, in part, found:

"4 on vacation--found to be protacted (Coffin, Emerson,
Henry and White).* (emphasis added)

The Carrier 4n its August 23, 1989 lstter to the National

Mediation Board (NMB) in part wrote:

"MEC/PT and the B8MWE 'reached agreement on appropriate
janguage %o implement the terms of Recommendation No. 1
during the 10 days allotted under the Public iaw, a&s
Arbitrator Van Wart recounted in the Board's Award,' except
that the parties ‘were unable to agree as to the entitTement
of certaln employeas tO coverage of  the

}‘i

separation
allowances under Recommendation No.” L," 4.8., which
employees were ‘'currently active’ as of March 3, 1886,
(Board Award p. 10-12) (Attachment B), The Board was then
appointed to resolve that dinitial dmplementing dispute,
along with cthers as to wages and work rulas not relevant

hera,
The Board's Award, issued Octobar 30, 1986, snumerated the

categories of employee: who would be deemed 'currently
active” as of March 3, 1958 and identif{ed each eligibie
employes within each category. {Attachment B pp. 13-17),
MEC/PT then filed a petition in the United States District
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Lourt for thé District of Maine to impeach the Award on the
ground, inter alia, that the Award erronecusly determined
that cerTain employess, who were in fact furloughed before
March 3, 1986, were “on vacation"” and therefare “currently
activa® as of that dats. The district couri rejectad that
contention because the parties had intensively discussed the
eligib{lity of individual employees before the arbitration
had argued about individuais during the hearing, and in the
court's view MEC/PT had ample opportunity to present
arguments about individual emplioyess before the arbitrator
"discussed the cataegories and people fi11ing them,” and
"considered and categorized the disputed persons Tisted by
the union." Maine Central R.R, v. BMWE, 691 F, Supp. &09,
514 (D. Me, “1988), The district court's judgment was
affirmed by the United States Courf of Appeals of the First
Circult, which {ssued 1ts mandate on May 18, 1989, 873 F.2d
425 {1st Cir. 1983). Under RLA paragraph 9 the Award became
final and binding on that date." (emphasis added)

Covered, or protected, employees are governed by an application

of Articie V -~ Employee Protection, particularly paragraph (¢).  Such

covered employees have been protected since September 30, 1986 when

Public Llaw 99-431 was enacted (Senate Joiat Resolution 415) National

Agreemant,
March 3, 1986, as referencead jn Article V, {is the date that the

BMWE' s

strike commenced. That strike lasted unt{] May 16, 1986 when

President Reagan signed Exscutive Order 10306 commencing the Emergency

Board {EB 209 cresated) procedures of the Rallway Labor Act, as

amended,

wJanuary. 30- through October 30, 1987, approximately, was the

., pariod of time during which the MEC's operations and Tines were leased

~to. the Springfield Terminal (5T) Railroad Company., 5T is another

Guilford Transportation Industries (GTI) subsidiary. GTI received

authority therefor from the ICC in Finance Dockets 30967 in which the

employee protective conditions get forth fin Mendocino Coast Ry, Ing.

Lease and Operate, 354 I,C.C. 732 {1978) and 360 1.C.C, 653 (1980) and
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Norfolk and Western Ry. Co. Trackage Rights BN, 354 I.C.C. 653 (1980)

as modified in Mendocind'Coast, supra, were'1mpnsed.

The Board's examination of the satient circumstances involving
each of the eight (8} Claimants reflect the necessary ‘issues for
our determination and guidance. For instance, James Emerson's claim
of coverage for a separation allowance was previously determined by
ARB 466, That decision was subsequently upheld by the courts.
Emerson was declared covered. Belated gvidence should not be cause
for any change in the previous decisions. Therefore, these Claimants
ware and are consi{dered of being, constructively, ‘"currently active
employees” on March 3, 1986,

Lase 1 Track Foreman Maurice Blanchard, MEC-Biv. 3. His job was
abolished June 30, 1987. There were no other positions available to
gxercise his seniority on. Blanchard was furloughed from the MEC June
30, 1987, Blanchard applied for and was denied his Article V
separatfon allowance, He was offered and accepted Springfieid
Terminal (ST} employment as a "Raiiroader.” Blanchard worked until
September 2, 1988, at which time he quit the ST and retired.

The BMWE asserts, in essence and among other things, that in  Mr.
Blanchard's case his entitlement o Article V's Separation Allowance
arose on June 30, 1986 when there was no other MEC job to displace on
and not when the First Circuit Court of appeals decision in April 1989
made the award of ARB-466 Tinal and binding, The ST employment as a

"Railroader” was not "comparable" employment if that term is to De

entertained.
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The carrier) cantends, in essence and among other things, that
betwaen the time of ARB-466 Award October 30, 1986 and its becoming
final and binding +n April-May 1989, two things had intervened,
First, the MEL TJeased its entire operations and tracks to the ST
Company. A1 the Claimants, inciuding Blanchard, were offered an
employment opportunity by ST. It was comparable employment, The
transaction permitting the lease was covered by 1CC Awarded Mendocino
labor protection provisions. Two, acceptance of the ST comparanla
employment opportunity vested Article V protection unt{l laid off from

?ES,_EI' Hence, the veluntary retirement by Blanchard was not 2
deprivation of emplgoyment.

This Board finds that the facts of this case place 1t within the
confines of Carrier Issue number 1 as set forth at pg 5 and 6 of its
submission to this Board. The Larrier's arguments offered pertain to
those employees listed in Attachment B, D and E of Carrier's September
30, 1983 letter (Carrier Exhibit K}.

The BMWE believes the gquestions to be answered ars those as
pointed out herein in the Background portior of this Award.

Guiiford Transportation Industries {GTI) the cornorate owner of
the BIM, MEC, PT, D&H and ST railroads, becadse of & perceived
economic benefit, conceived what the Intersiate Commerce Commission
referred to as the "GTI scheme” of having the smallast carrisr, 3T,
become the ultimate &nd single carrier. The ST was comprised of some
B0 employees. ‘Howaver, because of its more econamic, flexibla and
advantageous 1labor agreement, i.e., 1ower‘un1fcrm wages, but less

restrictive rules with all 5T employees in a single craft are called

Lga5-(
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"Raitroader” and ;overéa, of cburéé, by a single labor agreement it
was a viable and economic choice,
The 168 in 1f{s Decision of .Eebruary--17,-- 1988 in Finance Docket
No. 30965, (pp 12) observed: ‘

"The 1investigation that the Commission has Instituted and
recently concluded 1ntoe the transactions that are the
subject of this proceeding clearly estahlishes that a serfas
of leases from four rail carrier subsidiaries of Guilford
Transporiation Industries, Inc. (GTI), to a fifth carrier
subsidiary, the Springfieid Terminal Railway Company (ST),
have, taken together, substantially injured GTI's employees,
We are, therefore, imposing extraordinary labor protection
conditions on these transactions.

Bur actions are taken to protect the 1{nterests of GTI's
employees, We find that while GTI's actfons fall within the
letter of our regulations at 49 C.F,R. 1180 2{d)(3), the
manner 1a which GTI has proceeded 1in implementing these
{ntracorporate lmases has undermined its credibiiity and has
contributed teo a lass of confidence 1n 1{ts ab{lity +to
provide adequate and efficient rail service in new England.
Prompt good faith compliance with the terms of this order
would constitute a significant first step toward the
restoration of that confidance,

Through a series of leases and trackage rights arrangements,
discussed 1{n more detail below, GTI has in effect
restructured 4{ts oparations so that one of 1ts five rafl
carrier subsidiaries will hencaforth be conducting all of
its rail operations. While pursing this course, GTI has
failed to keep 1ts employees fairly apprised of their rights
and responsibilities under Commission-Imposed  Tabor
protective conditions. Some of the information given by GTI
was misleading and gsome was wrong., In other instances, GTI
has appeared slow to provide the protection to which 1its
employees ars entitled.

To remedy this situation, we will impose on the transactions
inyolved labor protective conditions that are different from
those d{mposed in the usual Tease and trackage rights
transactions. We wil71 also resquire that the parties engage
in dispute resolution through negotiation of an impiementing
agreement between all of the GTI carriers and the employees
of all the carriers, and, if necessary, binding arbitration,
By imposing thess conditions we will ensure that empioyees
who were adversely affected by the transactions or were
victims of the confusion about protective benefits receive
the c¢ompensation that would have been accorded had Tabor

i
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protection provisions been properly administered by GTI

under the circumstancas.”

The ICC, als¢ observed, under Background (p-6) that:

“Under all the notices, D&M, MEC, BAM, and PT Tleass their
rafl lines to ST and assign to ST their trackage rights over
the lines of other rail carriers. It {s now clear that &TI
1s using the transactions to have ST provide service over
the entire GTI system in Yieu of the other carriers. While
tha GTI scheme 1s not a merger, the transactions, when
viewed collectively, nevertheiess constitute a substantial
undertaking that will have an impact on all of the rail
employees of the GTI carrfers, It 1s our responsibility as
haere pertinent and under 49 U,8.C, 11347 to provide for a
fair arrangement for the employees affected by the
transactions."”

The workforces of B&M, MAC and, D&W are aligned along the
traditional crafts of the railroad industry. Employee
members of the different crafts are represented by various
unions and have pay rates and work rules established through
collectiva bargaining with those unions. ST's workforce, on
the other hand, consists of one craft, the so-called
“railroader.” 3T's railroaders perform all of the various
tasks that on other raiiroads are separated along crafi
1ines. ST's railroaders are paid, on the average, less than
are the employsss of the other GTI carriers. In addition,
ST's work rules are more favorable to the carvier than are
those of the other carriers, Indeed, a major reason GTI s
shifting 1its operations to ST 15 to realize the economics
afforded by the railroader concept and the ST work rules,

Wnile assembling 1{ts workforce, §T has made offers of
employment to present and former employees of the other GTI
carriers. The record shows that GTIl officials have made
confusing statements to Tabor officials and to GTI employees
regarding the effect of these offers. GTI has informed some
employeas that employment offered by ST must be accepted or
the employess would forfeif all or some of their protective
benefits. They have alsp been told that, if they accept an
ST offer of emplayment without exercising their seniority
rights with thair GTI employer, they also forfeit all or
some of their benefits,

Under Commission-imposed Tlabor conditions, 2 dismissed
employee is entitled to a dismissal or separation allowance
unless he fails without good cause fo accept an offer of
comparable employment. In the typical lesse or t{rackage
rights situation, the offer of employment would come from
the railroad for which the employee worked prior to the

Lyss- 1
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transaction. | In this instance, an employee of the 1lessor
{or assignor of trackage righis), would in the usual case
have to accept an offer of comparable employment made by the
lesgor to work for the lessor, with whom the employee
already has an employment relationship, Thus, the lessor's
employees would normally have the right to expect an offer
from the lessee railroad. Moreover, they would be under ng
obligation to accept such employment, even 1f it were
offered, since they had neither an employment relationship
nor & bargaining relationship with the lsssee,

In the typical case of a consolidation or acquisition, two
or more rafiroads may combine their operations, with either
a surviving entity conducting all of the combined operations
or each carrier operating some portion of the <¢onsolidated
operations, Where operations will be combined, the
previously separate workforces need to be coordinated.
Offers of comparable employment normaily are made by the
surviving operating entity to former employees of both
rallreads bhefore any offers are made to outside parties.
These offers must be accepted (1f employeaes have exercised
their seniority and have been dismissed)}, or the employses
lose their protective benefits,

Here, 8Tl contends that ST s a carrier separate from the
other GTI carriers and that ST does not intend to be & party
to any Implsmenting agreement or negotiations involving the
employees of the other GTI carriers. G671 contends that
those employees have no right te¢ or expectation of
gmployment with ST, but, nevertheless, if they are offered
employment with 57, they must accept it or 1lose their
benefits from thai{r GTI employer. We find this approach
contrary to established practice and we do not approve it.

GTI- - would treat ST as the typical lessee carrier--as {f 1t
were.a foreign system with no obligation to offer employment
£o the work. force of the remainder of the 8TI family, and no
cbligation to negotiate. over the merging of seniority
rosters. But, on the other hand, 6Tl seeks to avoid
gxposure to the payment of dismissal allowances by claiming
that an employee who declines comparabls employment with ST
has forfeited rights under the Mendocine Coast protectian

pian,

Therg 1is, 1in the typical case under New York Dock, and
obligation to take offers of comparable employment, but
those offers are not ripened until an implementing agreement
has baen established and ri?hts under the agreement can be
assassed, Consequently, empioyees haye the protection of =
nagotiated or arbitrated arrangement establishing senfority
and the bas{s on which the new work would be performed,

995=

RLEA correctly notes (Post-hearing Brief, at 24) that these ]
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features of' implementing agresments have long been
recognized by this agency as c¢rucial to employees,

Although each of the several ST leasss may bDe designed
operationally and finaneially as independent transactions,
we cannot ignore the significant impact of the series taken
as & whole, ATthough we do not have a true consolidation
here, the transactions represent restructuring af the &TI
system with all of its operations to be performad by ST. In

e Lypical consolidation trangactiong, it is necessary to
coordinate work forces of two or more raflroads. Here, to
the extent that ST has offered employment to many former
employees of the other GTI carriers, the sutcome 15 similar
1n effect to a consolidation.

Thus, we ars persusded that employses affected by the ST
transactions should be provided more than the standard
protections that accompany lease transactions, While the
Mandocino Coast protections have proven guite satisfactory

Tor the normal case, 1t has always been understood that they
are minima--that additional protections could be provided in
the exceptional case, Because of the system-wide impact of
the present arrangement and the substantial impact on
numerous rail employees, the need for an implementing
agreement prior to any further rasorganization {s
established,

In order fairly to protect rail employees in these unusual
circumstances, we will reguire an implementing agreement
(end binding arbitration, 4f necessary to achieve that
agreemant) that includes ST, the surviving operating entity,
as a participant, along with BaM, D&M, MEC, and PT and the
employses of ST, B&M, D&M, MEC, and PT."

"It 1{s further necessary to be clear on the scope of
employae rights under the implementing agreement we are
requiring. Between the time that 57 and GTI  first
implemented one of their transactions angd the date of this
decision, numerous employees in the GTI family have been
required to make employment choices on what appesars to have
been unsatisfacfory information. RLEA has argued that the
‘opportunity to know what their employment options are
before they are required to exercise (them)' 15 the
'‘essential difference' for employees between New York Dack
conditions {the ~conditions that labor has sought
consistently throughout this proceeding) and  Mendocing
Coast. (Post-Hearing Brief, at 28.) We agree with this
assessment, and we have decided that the transagtions
undertaken by GTI cannot be fairly accomplished without
respacting this essential difference, Conseguentl)

an
imp lementin lan, agreed to or arrived " a fﬁ%dﬁi%
argifraEion, sha prov%ﬂe that the employees of the severa]

|

j
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GTI rai?raads as of the ‘date of the first such transaction
tnder 49 U,S.C. 1180,2(d)(3) shall noE Ee deemed to have

forfeited any "‘"hts or benafiiz consegquance of

decisions made pFicr “to “Ethe aevéT' ment ? sich

imp Tement in . plan, (FTn 1nance Docket NO. 409 tec ¥s1on,

page 10 iamphasis added)

was appointed to write the referred to
1

2, 1988, The ICC affirmed

er
Implementing Agreement, He did so on June
only a portion thereof, {.¢., "claims procedure, allowance benefits
and the election of benefits of employees adversely affected by the
lease transactions.” The matter of rates of pay and work rules was
not affirmed and was vacated. In & subsequent Decision in Finance
Dacket No. 30985 on January 8, 1990 the latter aspect was supposed to
have been referred back to Arbitrator Kasher,
The IGCC {ssued another Decision October 23, 1989 in F.D. 30965
which, in part

"Arbitrator Richard R. Kasher {issued his award adopting an
implementing agreement on June 12, 1988 (Kasher Award). In
a decision served Janunry 10 1959 we denied pet1t1ons to

revoke the ¢lass env.mpmuna in these proceedings and granted
administrative review of the Kasher Award.

Snortly thereafter, 5T implemented the proposed seniority
system, and entered into negotiations with the UTY to revise
the existing ST/UTU collective bargaining agreement, On
February 14, 1989, ST and UTU signed a new collective
bargaining agreement that covered such {ssues as seniority,
workforce selection, rates of pay and work rules and

addrogsad other i:euna ag um'l'l fA G pay vtx'l:n:\ The

agreement was subsequently ratified by the UTU,

One of the current circumstances that affects the resolution
of this case is the fact that no further proceedings have
taken place before Arbitrator Kasher singce our January
order, There are severd] possible reasons for this., Our
January order was not officially served on the arbitrator
and none of the parties requested thaf he initiate fact-
f-:m-Hnn mediation or arbitration in an effort to frame 2
further resclution of the disagreements  Dbetween the

parties."
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;- parties; howaver, wére act#ve during this period. ST

awmed 1T Aammblhanx sasmehmiialmsd hha Talbusimeswy 27 A1ITH ot e w

G0 IV LOYTLIEY constructed the February ST/UTU Gyreemgnt.
This agreement may have removed the need for fact-finding on
the naturs, scope, and practice of the prea-February 1989
ST/UTU collective bargaining agreement. Indeed, in view of
their negotiations, ST and UTU appear {0 have made progress
toward resoiution of their differences. The ST/UTU
agreement addresses work rules and rates of pay, 1ssues
which were left unresoived in our January decision, as well
as provisions concerning seniority and force selection., e
find, however, that Guilford's March 21 letter to semployass
concerning employment opportunities was premature,

¥e have reco%nized the distinction betwaen the Timited
purpose of implementing agreemsnis and the broader scope of

Anlignteiuan mamanindnsg anvmameande MDA VoY A dmnTamant e
WA I Tewh ITH WEE 59. i .|l7 Esl GEiIGily & ‘UUH .} [] (a1l WYt ikl ‘ily

agreement traditionaily focuses on and provides for the
selaction of forces from employess of all carriers involved.
Such an agreement may be mutually formulated through
negotiation, or {f necessary, estabiished  through
arbitration, Use of one or both of these procedures is
required by the labor protective conditions imposed on the
transaction approved under the Intarstate Commerce Act
{ICA). By contrast, a collective bargaining agreement
rapresents a mutual agresment negotiated between & carrier-
employer and its smployees encompassing terms and conditions
of employment from a broad range of subject matier
recognized as bargainabie under the Railway Labor Agt {RLA).
The ST/UTU agreement 1s not an implementing agreement.

As noted, an implementing agreement has not yet been
achiaved {hrough negotiation or arbitration procegures.
Under the rules established by the Commission for this
proceeding, employees will not be reguired to make
employmant choices until an implementing agresment is 1in
place, We will require Guilford to send a copy of this
dectsion to those employees to whom it sent the March 21
Tetter and, thgs, we will provide the relief sought by RLEA

Ao dba BewmwdT 1 19080 e Ay o o
T 1ed AUT ] AV, LIV, W8k

Having concluded that the new ST/UTU agreement does nof
constitute the implementing agreement, we remand with
instructions to the parties to proceed to arrive at an
implementing agreement, among and between all parties and
their employees.”

RN
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required implementing agreement. His award was rendered on March 13,
1990 and furnished to the ICC., The ICC, to date has, apparentl}, done
nothing thereon. The ICC in its Dotober 23, 1989 Decision had advised
the arbitrator, in part, {p. 6-7) that:

"Qur Tlabor protective conditions, to be sure, provide
generally that working conditions and collective bargaining
agreemsnis are to De preserved. However, the terms of these
conditions must be read in conjunction with our decision
authorizing the transaction and the public interest factors
upon which 1t is based., To the extent that existing working
conditions and cellective bargaining agreements conflict
with & transaction which we have approved, those conditions
and agreements must give way to its implementation. See
Finance Dockst No. 30,000 {Sub-No. 18), Denver & R. &, ¥. RR

Co,--Trackage Rights--Missouri Pac, RR Detween TFueblo, TO
ahd Kansas E{tz, MY (not printed], served Uctober 23, 1983

The labor protective conditions that we  impose uniformly
require the development of an agreement to implement the
transaction, which is to be arrived at by a mutual agreement
betwaen labor and management, or in the absence of a
negetiated agreement, by binding arbitration. The

arbitrator's duty, simply stated, is to fashion an
implementing arrangement that will reconcile  worker
protections with the terms and the objectives of the
transaction that we approved, If those terms and objectives
cannot be achieved without modification of existing work
rules and coilective bargaining arrangements, he cieariy has
the authority to modify such arrangements to the extent
necessary to carry ot his mandate. On the other hand, it
may rot be possibile for the arbitrator to reconcile
complately labor's legitimate intarests with all features of
the carrier's initial plan. Raflroads seeking approval of
transactions to which mandatery labor protection applies,
are on notice that they must negotiate an implementing
agreemant or submit to arbitration, and their <transactions

are subject to some degree of modification. What s
gesential {s that the implemeniing arrangement be consistent
with the essential terms of the transaction and the

objectives ought to be obtained,

An  important objective to be achieved by the GTI
restructuring is the economics afforded by application of
the more flexible ST work rules to the entire GTI system. By
jmposing the lassor's callective bargaining agreements, the

awaii & docn mds sumn L R YR T LommmTmen ot eha wannaa ahd e e 1w
ard it aey SUiEeG iyR Ly TRl G 1WARW LUg LUGIIGELL UNS e

authorized, Consequently, we will not affirm the
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arpitrator's-{(Kasher) decision to impose the rate of pay and
work riles of the lessor carriers.” (inseri added) -

arris rendered his award on March 13, 1990 and in
part, held that the MEC collective bargaining agreements {LBAS] were
modified by his Award, to wit~ 2 single senfority district, 2 less
than 80% of total work incidental work rule and the required use of a
conductor only in through freight service, yard and local freight
service with the Carrier cption {0 use a brakeman i{n yard and Tlocal
freight service, However, that required implementing agreement in the
Harris eaward has not yet heen adopted by either the Carrier 3r the
Icc.

The Bopard concludes from the foregoing that ciaimant Maurice
Blanchard was and 1s protected under EB 20%, the congrassionally
mandated and ARB 466's separation benefit (Arficle V). Blanchard also.

became proiected under the Mendocino Coast 1abor protectien
- A T e et

arrangements, Blanchard was thus entitled to exercise the option_of

e S pr—

selacting one of the two employee protection benefits. If, &s the

Board understands, Blanchard chose and was improperly denied the

congressionally mandated and ARB 466's Article ¥ option then his
accepting the ST employment offer was but nature's reply to an empty
belly, f1.e., self preservation. Such election, of course, was not
binding on him because, as the ICC points out, @&s did Arbitrators
Kasher and Harris, such offer was improper ab initio since no proper
implementing agreement was in place, then and now, or at least as of

this award., ST° was not comparable employment.
«In arder. to protect the Mendocino bhenefits Blanchard's MEC

- gkl

wpos1tion.. was abolished June 30, 1989, Ther#was no MEC position to
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displace on. Ergo, aﬁ that point Maurice Blanchard qualified and
vested for the implementation of the Artfcle V $26,000 separation
allowance, His eligibility was set by the job abolishment and
employment deprivation which met the criteria of ARB 466's Articie V,
Hence, the separation allowance was then due Blanchard, Unemployment
and the need to survive are the only logical reasons to cause
Blanchard to accept ST employment 1T a proper implamenting agreemant

was in place.
The issue raised herein, according to the Carrier, fis ifs number

1, f.e2., The Refusal or Yoluntary Relinquishment of ST Employment.

The Carrier's arguments pertain to those MEC employees listed in
Attachment B, D and E of the Carrier's September 20, 1989 Iletter,
They are the employees who accepted ST positions and are now working
for ST {(Attachment B), or employees who refused 37 employment
(Attachment D), and/or empioyees who acceptad ST positions aﬁd
subsequently retired, resigned, became disabled or sick or who were
dismissed for cause (Attachment E)} which included Claimant Blanchard.

‘In view of the ICL's Dacisions in Finance Docket Ne. 30965, et
al, and Arbitrator Kasher and Harris' Implementing Agreements, nrot yet
adopted, we must conclude that any offer of employment if made in this
case, - was premature, improperly made and 18 congldered void,
Notwithstanding, Blanthard's original decision was £o take his Article
V separation allowance. We so award same to him, Tha subject of

interast in a1t c¢laims will be discussed and covered later

hereinafier.
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As to Question No. 1 rafsed by the BMWE the answer {s yes.
BMWE's CQuestion No. 2 1s qualifiedly ﬁnswerad. «&1igibility or
qualifications #£or- severance pay, when appilicable and exercised,
<arries- with that act a sevgrance of senifority. -Semiority is, of
course, the. link for. initial employment with ST. Hence, *if an
-gmployee~ qualified for a separation allowance and the same is .taken
+hen a separation of employment relationship will occur, Hence, what
transpires thereafter is not a matter for proper consideration by this
Board as the employees would no longer hold an employse-employer
relationship.

In the facts of the Blanchard case Question No. 3 has no raal
relevance as it is answered above. Properly employed by 87, which as
of this date is not possible would otherwise mean an elsction and
exercise of options for protective benefits ({.e., Article V or
Mendocing) when properly hired, When so hired, the benefits available
under Award 466 are held in abeyance until “deprived of ST employment"
at which time their ARB 466 banefits may he exer¢ised.

fase No. 2 Claimant Track Foreman Ernest Boulde ~ MEC Div, 1.
The Claimant was employed prior to and on March 3, 1986, He vremained
s0 until June 16, 1987 when his position was abolished and he was
furioughed. He was never formally offered ST employment. Boulde was
1isted 4n attachment D of Carrier's September 20, 1989 letter, 1.8,
"those who refused 5T employment,”

1t 1% not necessary to review the facis and arguments of the
parties 1n this particular case as thz Carrier has offered (May 28,

1990), following the Board's hearing in Tampa on October 20, 1990, to
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dispose of this particular case an a non precedent basis by pa;ment of
the requested separat§on allowance. Huwéver. there remains a small
dispute as to whether he should be entitled to a Jump sum payment or a
subsistence allowance. Boujde requested a subsistence allowance, If
that fact is not settled by the parties then Ernest Boulde shall be
granted, as requested, & separation allowance as per Ariicle IV -
paragraph {d) option 2,

Case No, 3 - Timothy Blackstone and Case No, & - Norman Bilodeau

Case #3 MEC Claimant Crane (perator Timothy 8lacksione. His
position was abolished on July 18, 1986 and T. Blackstone was
furioughed, He was not employed by the 5T. Claimant Blackstone's
name appears on attachment "C" of Carrier's September 20, 1589 letter.
"Decline in business,” raised June 9, 1989. His name also appeared in
the Tists of names presented to ARB-466.

fase No, 6, Claimant Trackman, Normal Bilodeau, MEC-Div. 1., He
was furloughed July 28, 1986, Bilodeau’s position was abglished May

23, 1986, He was naever employed by the ST.

goth are Tisted in attachment C,

In both cases the Carrier's reason for denial of both claims on
June 9 and September 20, 1989 was that they were laid off due to a
decline in busfness caused by the 1986 strike. Carrier said:

“The claims of employees 1isted on Attachment C are denied
because they waere laid off due to decline in business caused
by the 1986 strike, most of them pursuant to Court order 1in
RLEA v. Boston & Maine, No. 86-0122-P (D. Maine). Under the
standards of 1tne February 7, 1965 Agreement, which were
imposed by the PEB in this case, and virtually all other
tabor protection arrangements empioyees are not protected
from furloughs due to declines in business, The claims of
any c¢lajmants who are now working for Springfield Terminal
and whose claims were denifed above, and who were also
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furloughed due to strike-rejated declines in busingss, are

denfed on this additiondl basis.”

"Attachment C lists employees who were furloughed due to a
deciine in business. [Most of these claimants were
furloughed pursuant to Court order in RLEA v. Boston &
Maine, No. 86-0122-P (D. Maine). In previous conferencas
and correspondence you maintained that the Carrier has no
right to deny protection banefits due to & decline in
business. However, neither the PEB recommendation nor the
Van Wart award contain the type of sutomatic certification
benefits for oprotection benef{ts that you appear {o be
advocating, These ¢laims, therefors are denied.”

whe terms” of Articie V (c} are crysial clsari~ Except as provided
in Article V, Section 9. They are, as exprassed, unconditional, Each
MEC employee qualified as defined in paragraphs {a) and (B} are to be
granted the agreed upon separation allowance when, as set forth in
{C), such employee "is deprivad of work in the ndrma? exercise of
saniority.” That {is the only condition precedent to any such employee
receiving & separation allowance. Nothing more or nothing less,

The GTI leasing of MEC Tines and any furloughs arising thergfrom
are nof intervening causes for implied exceptions to the granting
of the gpecific separation allowances. That is true of furloughs for
business declines, What started out to be & contemplated means of at
least updating the coverage of the February 7, 1965 National
Stabil{zatign Agreement to exfend and include its protactive coverage
to those MoFW employeas hired subsequent te February 7, 19685, turned
into negotiations on what was and is a self serving Tocal property
agreement.

The Larrier representatives knew what that Agreemant's intent was
and they so testified, The CLarrier's agreement offer and the

subseguent EB-209 and ARB-466°s awarded Agreement was not the usual or
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normal 'emp1oyee_pr0tegt1ve cqnditions agreement. Carrier spokesmen
vaerifiad that iti 1nteﬁt was not that of & normal employee prﬁtective
agreement . Vice Pregident Byron Rice before EB-209 (P, 350)
testified:

‘$§ "A&, Neo, we did not agree to that, We did agres that we

- B would, &s he refers to here, dalete 15 months. Thet 1s a
reference to the fact that our propesal contemplated ~that
any active empldyee who “Tﬁbreagfer had his position
abolished could co'l‘ect ¥20,000 separation pay in a Eumg sum
or, alternative, take that money in an income stream, not to
axceed 15 months., And what the organization wanted, as 1
said before, was fo increase that separation pay for 20 to
26 thousand, and eliminate the cap on the income stream, and
we agreed to that,

We did not agrae to add eny more people to the Tist.”
Later, in testifying before the CADB August 26, 1986, Vice

President Rice (P. 70) stated;

s "No, What that contemplated was a payment of not $20,000;
-y we increased that to $26,000., And what would have happened,
in the event that anybody who was a member, an active member
of the work force at that time, and I think there aere
somewherea slightly 9{n excess of 100 people--that in the
gvent that g,j%% that they were occupying were aboTished,

ou

they thén W have the option of accepting & ump sum
separation 'EE% in the amount oT 326,000; or alternative,
they —could take The $26,000 and have 1t come to them 1n &n

income stream,”

More to the point was the testimony of Carrier Witness ODaniel
Kozak, now Vice President, before the CAB. In answer to CAB Member
Gi1 Vernon (pp 270-272) on the very point of intended exceptions said

that such offer was unconditional:

"Mr. Vernon: But aside from that, I was curious to note

that your March 3rd protection offer was unconditional, I
may have <touched on Chis in our Tirst day of hearing, 1in

other words, there wasn't the standard, as there is even the
gIerks' agreement” 2xception  of offset for declining
uginess,

—as
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In that respect g?uldg*ti§pehc1erks’ protective tagraamengi
or something similar Lo avg been more agvantageous - to
The Tarrier ghan Thelr uncondltional offer of March Jrd?

Mr. Kozak: No.

Mr. Vernon: Why not?

Mey Kozak: No, Mr, Verneon, we don’t believe so because if
you - Jook at the clerk's agreement, that protecis pecple up
to age 65, The offer we made fo the Maintenance of Way
Union, we viewed that as a capped 11abiiity, which 45 &

xed dollar amaunt which was $26,000.

S0, qur maximum exposure per person would he $26,000 as
gppased tag the clerks, even with the decline 1in business
formuia, 1t was theoretically possible To have & 25-year old
cierk, who gaot furloughed and never got recalled, for us to
pay him for 40 years. No, that doesa't happen very often in
the real world, because of attrition, and things Tike that,
but the clerks' agreement was more -an  open-ended
arrangemént,  TR1s was moré or 18ss a capped arrangement.

That's why the deciine of business formula doesn't show up
o TE." Terphasis adde

Mr, Bradley Peters, the MEC highest designated officer under the

RLA, at the ARB-466 hearing on October 26, 1956 said:

"This 18 how we see it working. A man is sitting on a2
protection opportunity provided by Emergency Board 209 which
we disagree with, but still exists, so an individual, man X,
has the potential of being paid $26,000 if he so elects. It
is our position that 1f he is furloughed as a section man,
for example, and can, at that point, or on a production--
work on a system production crew that if he, in fact, Talls
to exercise his rights to that system productisn crew he
loses his protection.”

The Chairman of this PLB was the Chairman of ARB 465, He
accepted the premise in Peters argument and placed the only exception
to the unconditional ‘requiremant in Article V Section 9, That
axception required that all protected employees exercise their
senfority, if any, to System Production Gangs in order to protect

their separaiion aliowance., That “normal exercise of seniority” is

385



U935

afls

the singuiar excegtiof; As noted in the Carrier proposed Ilanguage
made in its unconditional offer to the BMNE on Qctober 3, 1986:

“l. A, A $26,000 lump sum separation allowance, Il=ss

applicable taxes, wil] be payable to Maine Central Ra{iroad

Company and Portland Terminal Company employess represented
by the Brotherhood on March 3, 1986, in the event of job

n—

loss or aholishment. A T1ist of such emplovees eligible for
a Separation aliowance 15 attacned Nereno.  EMDIOYeEs
] seniority

accepting & separation allowance will sever ail

and employment reiationsnips with the Carriers,

B. In lieu of the $26,000 separation allowance, employees
may @lect a daily subsistence allowance of $50 per day, less

applicable taxes, not to exceed $250 per week up to a total
aggragate amount of $26,000,°

ARB=-466 adupted that Carrier offer for tha agreement that it
issued in jts October 30, 1986 Award. However, there were no System
Production Gangs established so that there were and are n¢ conditions
to be met other than in paragraph (c) resulting 1in deprivation of
employment., Therefore, & decline of business offered as 2 reason for
denial of these particular cleims must fall. The two claims in (ases
Nes, 3 and 6 are herewith sustained.

Case No. 4 Claimant Traciman CTaraﬁce D311 was formerly employed
by Portland Terminal. His job, as with other PT jobs, was abolished
August 16, 1987, D111 was furloughed that date., He accepted ST
employment and was furioughed therefrom DOecember 7, 1988, Dill
applied for his MEC Separation Allowance, 5aid request was denijed.

0411 1s 1listed in Aftachment B, CLarrier asserts now that he
should have been Tisted in Attachment E because after he was
furloughed from the ST they recalled him and he never returned, He

was discharged therefrom for violation of Rula N in May 1989,
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When furloughed #rom the MEC Claimant D111 met the required
1itmus fest for aﬁ Article V app1{catinn. {.2., furloughed and he was
deprived of employment. Mr, DM11 was not required fto &ccept
employment with ST. However, esven though D17 did it was later held
that such ST employment offer, in effect, was null and void. Dil1 was
furloughed from the 5T on December 17, 1988, At that time DI1] was
again made eligible for his EB~209 and ARB-466 Article V separation
allowancea. The claim of Clarance D111 iz sustained,

Case Ne. 5 Claimant Track Foreman William Barnes, MEC-Diy, 1,
The Claimant's name was among those approved by ARB~466 for Coverage
or protection of the severance benefit. Claimant's position, as were
the remaining MEC positions was abolished August 16, 1987.

Barnes was employed by the ST and worked thereon until Qctober
1987, He, apparently, was discharged therefrom for failing to return
on recall about October 1988,

Barnes was furloughed August 16, 1987, He, apparently, did not
file for his separation allowance, Barnes employment with ST as a
railroader was, 1in effect, evalueted by the ICC as well as by
Arbitrators Kasher and Harris. The conclusion was the employment
offer was vold because there was no proper implementing agreement in
place, This Board has no knowledge that there 15 a proper
implementing agreement in place yet, as of August 1990, The ST offer
of employment was thus impropsr and invalid, The acceptance of an
improper offer of employment does not bind the acceptee, In the

particular circumstances this claim is sustained.
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Cage No, & 1pvo1v?hg Track Foreman Norman Bilodeau was previcusly
discussed, sustained and is thus disposed of,

Case 7 Claimant Track Foreman James Emerson's position on the
Calais ABranch was abolished as the vresylt of an  abandonment
trangsaction undertaken pursuant to Oregon Short Line employee
protection. Emarson, at that {ime, chese to not exercise his
senfority rights and fook a voluntary furlough, He reguested and was
granted a vacation period which time covered the eligibiiity March 3,
1986 date. ARB 486 held that Emerson was on vacation and therefor
currently employed and qualified as a protected employee under Article
V.

Emarson was never recallied to service, First, “because he held
no position upon which to return” and second. thare were no employment
opportunities for him on the MEC,

Notwithstanding, having placed Emarson undar the scope of Article
¥, he must sti11 meet the conditions required by paragraph (¢}, i.2.,
be deprivad of work in the normal exercise of seniority. Unless
Emarson’s voluntary furlough {s the agreed upon, cor mutually
jnterpreted, equivalent of a "normal" exercise of senjority then
Claimant Emerson has not yet mat that requirement of paragraph (c).
If, howevar, as entitled, Emerson goes fo work for the 5T and s
furioughed therefram his claim would then ripen. Emerson could, at
that time, qualify for ARB-466 an implementation of his separation

allowance. The claim of James Emerson must be denied as being

prematura,

TR £
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Case 8, Claimant Machine Operator Raymond N. Couture. His MEC
position was ab61ished on June 19, 1987 énd Couture was fu%!oughed
Jdune 19, 1987,

Couture's name was among the lVists of those employees whose namas
were placed before ARB 466 as not being in dispute. Couture was
deemad covered by the provisions of Article V.

Couture requested subsistence payments. Carrier says that they

offared him ST employment at least on July 13, 1987 and charged
Couture with refusing same, However, BMWE says, in effect, hogwash,
no such offer of ST employment was ever made. The alleged offer
referred to was made a month after he was furloughed from the MEC,

Notwithstanding, a propar implementing Agreement was not reached
by ST-MEC prior to such alleged offer of employment. Such failure
negates any offer of employment. Aside therefrom there are other
negating factors such as the employment offer given by ST was made
selectively. The offers were made amidst a confusing rational why
the offerees would have to accept the ST offer. The ICC, and the two
arbitrators that it appointed to arbitrate the implementing agreement,
have held, 1in effect, that the employment offer was void unti
properly made. Couture's furlough pre-dates any implementing
agraement.

Exhibit 4, the court case against Couture, was dismissed March
13, 1990 at the request of District Atforrey Daniel Crook on  December
13, 1989. Now, 3T must employ him "warts and all.”

More impertantly Claimant Couture had qualified under ARB-468's
Article V, paragraph {c) of MEC employment. He was furloughed and
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deprived of employment in the normal exercise of seniority. Couture
met Article V's test, If he were to accept employment with the ST
Couture would only be pretecting again his “"Mendocing” protection
benefit. Couture has the right to alect which of the two benefits he
desires, He chose those given by ARB 466.

This claim will be sustained.
Issue of Interest

This Board 1s satisfled that it has the authority when
¢ircumstances are such as to become cnercus or burdensome to award

reasonable interest on the delay in payment of separation allowances

due employess, Technicaiities aside justice delayed 15 justice denjed.

Justice denied is a cause for a breakdown in the faith of the ‘abor-
management relationship.

The Carrier had the absplute right under Section 9 of the
Railway Labor Act, as amended, {o appeal the October 30, 1986 Award of
ARB-466 to the US District Court. Howaver, by appealing the District
Court's deciston, on Jung 7, 1987, against the Carrier to the First
Circutt Gourt of Appeals, who issued tts affirming conclusion on fpril
26, 1989, does lend support to a belfef that such appeal was taken to
avoid, for awhile at least, coming to grips with the administration of
Article V of the October 30, 1988 Award, It 4s noted that the cause
for one of the Carrier's counts raised in the appeal, i.e., failure of
Award to confirm to the provisions of the Railway Labor Act, occurred
as the resuit of the Vice President of the Carrier, the President of
the BMWE and the Abitrator mutually agreeing that the parties’

positions 1n the dispute would be presented in submission form and

o
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that the partfes did:’' not desire to use the services of a Court
Reporter, Notwithstaﬁding. the District Caurt, withnuf that
information, found against the Carrier's contention.
The ICC Decision in Finance Docket 30965, et al, on Fabruary 17,
1988, parts of which for ready referaence are reproduced, show how the
letter of the law was complied with but not its gpirit.

"Through & saries of Teases and trackage rights arrangements
discussed in more detail below, GTI has in effect
restructurad 1ts operations so that one of {ts five rail
carrinr subsidiaries will henceforth be conducting all of
;t§1 EagT gperaggons. ‘Uh11e gursu1ng this course, &T1 %%5

atled 1o kee s gyeas tairly anprised o air rights
and ﬁEEQonsgﬁTTTtses undar  Commission-i{mposed  lapor

rotective con ong. Some of the information given by GI1
was misleading and some was wrong. In ather {nstances, GTI

nas appeared slow to provide the protection to which its
employees are entitled.® (emphasts added)

The ICC described the tactical means chosen by GTI to achieve the
GTI's "Raiiroader" concept, lower operatiomal costs without,
hopefully, any negotiations with a1l the Unions affected.

“Thesa transactions Tall under 49 U.5.C, 11343, The &TI
carriers are members of the same corporate family, and the
Commission has exempted, from the prior approval
requirements of 49 U.S.C. 11343 transac%%cns w?%ﬁin F
corporaﬁ% F?ﬁTIy Eﬁhtf@g 2ot result j%,navarse changes  in
service levels, signiticant opgrationa) changes, or a change
o the ~competitive Dalance with carriers outside Eﬁe
corporate tamily, 49 PR 1180.2(3)(3). Instead of filing
an appiicagion under 49 4,S.C, 11344, ral7 carriers file
under 49 CFR 1130.4(g) a verified notice with the
Commission at least one waek beTore the transactign is to be
consummatad, e @11 carriers fiied notices of Lheir

transactions, and the exemptions became effective pursuant
to the regulations,”

"Here, GTI contends that ST is 2 carrier separate from the

other GIT carriers ang Lnat S does not intend o be a part

to any implementing aﬁreemenffgg negotfationg involving the

amployees o e other carriers, GII contends that

those empioyees have no r1ght to or expectetion of
rihe

enployment witnh S1, Dut, nevertne %S, if they are offered
employment with ST,  Ehey myst accept “Jt or “lTose their

B
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benefits. from' their. GTI employer. We find this approach
contrary to established practice and we do not approve it,

GTI would treat ST as the typical lessee carrier--as if it
were & Toraign system with no obligation to offer employment
to the wark force of the remainder of the &T1 family, and no
obligation to negotiate over the merging of seniority
:ostg;. But, sn Ehgiatgar qan?i G11 seaks ggh%yoid expgsure

2 e payment o smissal allowances by claming That an
employée w%o deciTnes comparabla 10'!'nt with “ST has
?orfe*fad FIghts under the ﬁﬁnaacino Eaasg protection plan.”
{emphasTs anga!

The ICC, in Finance Docket No. 31023 with a June 12, 1987 service

s

date, had placed GTI on notice that consummation of this transaction
would be done at their own risk, VYet GT1 went ahead without & proper
implementing agreement in place. Other transactions did take place
which adversaly affected the MEC's MofW employeas. The MEC alleged
that a1l protection rights would be forfeited 1if the employees did not
accept ST employment. The ICC Decision {n Finance Docket 30965 came
down on February 17, 19838, I{ decided and advised that thosa
GT1 transactioﬁs nesded a proper implementing agreement. Again, on
January 9, 1989, another ICC Decisfon issued in Finance Dockat 30985,
therein advising of the same thing. Those anti date these facts and
Carrier's letter of June 9, 1989 making another decision thereon,

The Carrier advisad in mid 1989 that 1t would pay six claimants,
ostensibly, on grounds that are permissible under the Fabruary 7, 1865
BMWE Naticnal Agreement, That seif serving administrative gesture
appears to highiight what has been a2 pracrastinative tendency. These
six employees appear to be in the same circumstances as the majority,
if not all less one, of the Clajmants herein,

The induced jnterminable delay created because of the Carrfer's

hyper-technical administrative procedure in payment of separation

m
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aé1Towance, either 1n-a tump §um:as per option 1 or in subsistence
payments as per- cption gﬁe. wés such ﬁs to be abusive xto the
Claimants.

These claims arose in June, July of 1986 and July and August
of 1987. The Giajmants were granted the separstion allowance by
congraessional decree  (PL99-431) on September 30, 1986, when
implemanting EB-209's Report and Recommendations "although arrived at
by agreement of the parties.” The October 30, 1986 ARB-466 Award
merely spelled out implementing details. In any event some four (4)
years have transpired gsince then and the monies are sti{11 due t{hem,
Such money, 1f banked would have earned interest of at Jeast 6 to 10%,
We therefore hold that they are entitled to eight (8} percent interast
since the date of Judge Carier's latest court decision, {.e., August
8, 1988 rather than since May 16, 1989, whan the Court of Appeals
Decision became final,

AWARD

1. Claim of Maurice Blanchard is sustained as per findings.

2. Claim of Ernest €. Boulde is sustatned as per findings.

3. Cisim of Timothy A, BTackstone is sustained as per findings.

4, Ciaim of Clarance D11 1s sustained as per findings.

5, Claim of William Barnes is sustained as per findings.

6., Claim of Normal Bilodeau iz sustained as per findings,

7. Claim of James Emersun denied as per findings.

8, Claim of Raymond N, Couture 1s sustained as per findings.
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Order: The Carrier is directed to make payment these ¢laims within
thirty (30} days of g_{:j_s..ﬂward baing adopted.
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