PUBLIC LAW BOARD NO. 450X

AWARD NC. 63
CHOE NO., &3

IES T2

THE DISFUTE: United Transpartation Unien [(OT&Y:
Ve,
Atehlgon, Topeka and Santa Fe Rallway
fComst Lines)

ARBITRATOR: Gerald 2, wallin
DEDISION: Claim susrained,
DATE: April 8, 1938

ZTATEMENT QF CLAIM:

Reguesk i» kehall of Fheoenix Brakeman B. L, 8t. Germain
for reinstatsment Lo the service ¢f The Akchison, Topeka
and Santa Fe Hailway Company, Cocast Lines, with senicrity
and all other rights unimpaired and with pay for all time
lost beginning cn Decewmber %, 1592, and conbinuing ungdil

recurned Lo service,

EPINDBINGS QF THE BOARD:

e The Beard, upan
that the parties herein are Cavrier and Bmployees within the
meaning of the Railway Labor Act, as smendad; that kthis Board is
duly constistucsd by agreement oL the parties; thar the Board has
jurisdicticn over che dispute, and Tthat the partiess were given due
notice of the hearing.

on Seprembsr 12, 319332, laiwmarz and another erployes were
invaolved in an altercatios iz wWinslow, Arizona. There wa3 a
history of bad blocd babtween them, In very brief summary, Claimank
said the other empleyee sulddenly appearad in front of hia slow-
moving pickup fruck and threw yocks at it breaking the windshiald
and driver’s gide window. The other esployes 5338 Claimant
attempred to run him dewn with his truck. Although he admitted
throwing vhe Yooks that breoke Jlalmant's windows, the other
employee maintained he was enly defending himself, The police were
called tc inveacigate. An independant witiness cerroberates the
ather enployes’s vers:on of the altexcation. Nonetheless, bhoeth men
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Q-,x-e cited. Claimant was chavged with andangerment and the other
mployes was charged with damage Lo property.

It is undispuged that Claimant reported the alzercarion <o
appropriste Carzrier offivials on the gane day it cooureed.

Apparently Claimant agreed that the charge against the other
acmloyea could be dismizsed befare trial cstensibly sc Claimant
could ger on with his 1ife. Claimant’s charge was not similariy
gdismismed. He went .o trial, without a jury, the fellowing vear.
tha wrial resulted in a conviction on Segprewher 23, 31993, The
eonviction was appealed. Apmarsmntly the trial eourt failed to
properly record the trial - it was discovered that the tapes wars
blank. As a rssult, the cenviciion wes vacared and a new orial was
erdered. Thsrszafter, Claimant's case was roused through a court
diversicn program. He was never re-tyried and the charga against
him wag ulbtimately dismissed. For the record, cherefore, Clainant
was nevexr effizially canvicted of the charge.

On Cotober 22, 1593, more than cne vear after the altercation

4 ruvrier’s knowledge of i, Carvier notified Claimant so attend
n ifuvestigarion to determine the facts atid place respongibillicy
for attempting no sause physical harm tg the other employee.

Following the investigation, actuaily held November 1%, 1593
after several Crganizaticn requests for postpoenement, Claimant was
terminatad on Decembar &, 15893,

The Owganization sontanded the discharge was impropsr on the
ground bhat Claimant was not afforded a faiy and impartial hearing
as requireé.JEy- Article 13fa;, (b} and (e} nf the appiicaple
Sehedule Ruies. As a threstwold matter, hewever, ihe Organization
objected that Carriesr did not conduck the investigatery haaring
within the 1¢-day vtime limit Teuuired by Article 13ia}.

Carrier argued the invedtigation hsaring was scheduled within
3g-days after ity first knowledge of the findings from the court
proceedings. It also denied che othaxr Orgapization contenticns.
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. Article 13{a) reads in pextinent park as follows:

No train gervice enploye shall pe asuspended or
d1£m:sqaﬁ “rom the service of the Ccmpany witheut firsc
taving had a falr and impartial hearing and nis guilt

eatablished, * ¢ »

Tnvsscigariong will be held promptly but in any
event not iater than 39 days from the date the Company
has kuowledge of ozcurrence of the incident to ke

1nvest1gat.ad, * & ¥

1t iz «lear that the incidsnt the Company investigared was the
altergation of Septembar 12, L3%Z, which occurred mora than a year
earliar, The {arrier vecognized thisg ip its submissicon. Indeed,
Carrier's rnearing otficer rmfused to taxe the testimony of
witnegges that did not have firrat-hand koowledge of the
altercarion. Ib is alsc alear that Carrier’s Eirst knowlsdas of
rhe gltercabizn did not come with Claimant’s conviction in 1393,
*t came the same day as the altercation when Claimant reporced it.

-

Q The ciear ard unambiguous language of Article i3{a; reguires
his Board te find that {lsimant waw discharged contrary co the
parties’ Agreement. Ths Claim_muat. therefore, he sustained.

AWARD
The Ciazim ig guskainad.

a‘d . Rallir, Chairman
and heutral Member

@2@@ QMOLW

. L. Pacsouras, vid &. -
OJ:gan::zat:lcn Merber {arriey Member Cj M

Dated this sth day of 2pril, 19%E in 8t. Paul, Minnesota.




