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STATRmNT OF CLAIXI 

Claim of Carnsn F. A. Nickels. Andover, Virginia, that 
he was UnjU8tly dicrmi6sed from earvice on September 5, 1989. 
Accordingly, that the Southern Railway Company and/or its psrent 
corporation be ordered to restore Carman Nickels to aervlce with 
pay for all time lost, vacation and seniority right8 unimpaired 
and all health, welfare and retirement pramiumo paid in full. 

PINDIN%; 
.- 

Public Law Board No. 5015, upon the whole record and 
all of the l vldance. finds and holds that the Employee and 
Carrier are employee and carrlw within the meantng of the 
Railway Labor Act, as amended; and the Board haa juriodiction 
over the dispute herein: and, that the parties to the dispute 
where giv8n due notice of the hearing thereon end did parttclpate 
therein. 

When this matter wa8 heard, on November 1, 1990, the 
Chairmen 8 Nautrsl Member i~rurd e Bench Decieion providinEr 
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Upon etudy of tha record and hearing the 
argument of the partie8, It is determined 
that porfmnent dismissal. of Carman F. A. 
Nickels, Jr., cannot be upheld. Accordingly, 
it Is ordered that he be rrrtorad to servicr, 
consistent ulth Carriar’s return to work 
procedures. In due cour6a a final Award and 
Order will be lsrued settin% out the rsasoning 
of this decision and additional remedies, if 
appropriata. 

The reasoning behind this Bench Decision and the 
additional ramsdies provided are detailed below. 

l +t+t* 

On September 5, 1989, Clrimsnt wss summoned to e 
prrliminrry investigation on a charge of "persi6ting in unsafe 
work practices. " As a r66ult of thl8 lnvestigatlon Carrier's 
Mechanical Foremen immediately dismissed Claimant from all 
services with the Southern Railway Company. A formal 
investigation was requested and on September 7, 1989, Carrier 
notified Claimant that: 

“As mutually agreed . . . the formal in- 
vastigat ion to dotermina your respons- 
ibilty in your persietlng in unastr 
practlcrr whan at 8:30 a.m.. August 
30, 1989, you dropped an empty acatylena 
tank on your laft his tosg also, your 
perslstfng in unsafe practice6 aa listed 
below 

Januory 12, 1989 - Stepped on object under 
wat or, alippod and fall, 
striking hand on rail. 

nay 7, 1986 Asslatiq in replacing 
Pmrm@$oa couplmr, caught 

lnd8x finger batween crou- 
key head and No. 4 whwl. 

August 14, 1984 Stepped in hole, turned 
loft ankle. 

September 9, 1989 Replacing pi6ton in brake 
fmlt pain in upper back. 

February 7, 1982 Moving couplwo on aatorial 
plattorm, &rained au~clss 
right sbdoaan. 

January 24, la81 Dirt on bank gave awy, 
spraining left knoo. 

pw f Of JP pega.. 
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February 20, 1980 DisconnectinS brako rod 
to truck, struck lmft 
hand with ball peen hamoar. 

Juno 24, 1976 Repairing broken train line 
forrign object in eye. 

her been set for September 14. 1989. 

At the September 14th investigation a Carrier witneue 
reviewed each of the items noted in the charge and discueaed the 
accident reports submitted at the time of each incident. From 
this data ho offered wane and es that Claimant 
persieted in unsafe work practicet.. Of interest is the summary 
Carrier’s witness made at the conclusion of hie direct 
qutetioning, which In his own words depicts the entire nenaa of 
his remerk8: 

Nr. Nlckelo’ c6r66r record ehowa that he haa been 
injured nlne timer l lnca entering eervice with the 
Southern Railway on January 8, 1976. lie has injured 
himself eight times Lh the loot nlns years. In each 
incident, Mr. Nickels clearly injured hlmeelf and the 
company did’not have contributory part in the incident. 
In eight of the last eight injuries, an unsafe act 
performed by Mr. Nickels contributed most directly ta 
theee incidents. Also, dWln8 this time period he hae 
been counoelad four timme concerniuS the number of hie 
injuries. potential for sarioum injury, and that he 
needed to make au improvement on his safety 
perf ormsnce. But. he hae not shown any eign of 
Lmprovement and persists in unoafe practlcee. In fact, 
tuico after receiving a safety couheollin6, hi6 oaf&y 
performance declined even furthor by him Injuring 
hiaeelf in leeo than six months after a couasrlling 
eeerion. And. I - am notrd on July 6, 1983, he 
received couhselling smemion then on September 9, 1983, 
he wae injured. on Hm-ch e, 1989, he received a 
couneelling seeeion and on August 30, 1989, he injured 
himrelf again. 

. . . 

Hr. Nickele bee. e rate of accident frequency that ie 
significantly higher than the rates which Is reasonably 
expected of him He ha6 been injured 9 times in 13 
working years for a caroar injury rata of $8752 which 
i# .4l59 over the career injury rata of Andover shop. 

Pap 3 of 22 pqva 



PLB No. sol5 Award No. 1 

Carmen & Southam 

..* 

.- 

Nr. Nickel8 has en injury careor rate of 212% over the 
average career injury rate et Andover Shop. Ho ham a 
care5r - he ha8 5 tan-year injury 309% ovet- the ten 
year average at Andover Shop. lie ha8 a five-year 
injury rate of 3OOZ over the avarage at Andover Shop. 
And. he has a one-year injury rate at 2.632% over the 
injury rate average at Andover Shop for one year. As 
thee. figures show, Mr. Nickelr' safety performance has 
not got ten any better, but has declined ovei- the yeara. 
He has been injured 3.12 timer more than his peere at 
Andover Shop, five people above and five people below 
him on his seniority roster, he has a carear injury 
rate of 104% of the average of this seniority rooter. 
He has a ten-year injury rate 125% over the average of 
this seniority roster. A five-year injury t-ate of 174% 
over the average of thie seniority and o one-year 
injury rate 1.000% over the averago of this seniority 
roeter. If you compare this to the division, UP. 
Nick.18 hae a career Injury rate 278% over the injury 
rate for this division. A ten-year injury rat8 of 702% 
over the ten-year injury rate average for this 
division. His five-year injury rata 18 667% over tha. 
five-year injury rate for the divi8lon. And 3,6?63 
over the divirfon injury rate for this year. Norfolk 
Southern i8 not being unrea8onable when we would expact 
Ur. Nickela to work at the.eame injury rate average ae 
hi8 aeployeen, a8 hia peers. Ye don’ t expect him to 
work no aafer then what we would expect hi8 paera to 
work and a8 thare flgurea damn8trate. he 18 not 
working a5 8afa a5 his peer8. Norfolk Southern has an 
obligation for the 8afety of it8 amployem and w8 view 
it with the utmost 8rriolune55. W5 con5ider per5irting 
in uneaf8 practice5 a mjor offen5e. After reviewing 
Mr. Nickels* record and considering the 8eriou8ne88 of 
hi8 offense, persisting in unsafe practicea, 1. am the 

-Charging Officer, still confirm that Hr. Nlckel8 8hould 
be dl8ti88ed from rervicee with Southern Raifuey, 
Norfolk Southern Corporation. 

There are at loa5t aeven comments which must be made on 
tha above remark8, but first it i8 neceesary to d8af with tha 
original a88umption that Claimant, in hi8 l mploynmt hS8tory, wa5 
involmd in nine in5tanc55 where 5ome type of report we5 made on 
an injury*or 8u8pectad injury and this e8tabli8h88, a8 fact, that 
he engaged in unoate practice8. At the out5et, it 5hould be 
notad, that none of th5 inmtanca5 were tmde the rubject of an 
inv5atlgatlon at tha tima of the oscurr’ence and none r88ultad in 
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any type of dIscIplIne. Carrierrs entire case 10 baaed on a 
tabulation of injury report5 takan from its film5 Thl8 
tabulation Is then applied to 8tatistIcal models, of uncertain 
foundation and of questionable validity, and targeted at a 
recently injured lndivlduel to support a nebuloue charge of 
persisting In uneafo practices simply bbcauoe an injury incident 
occurred. This, by any standard, Is an Inadequate basis to 
pureue dlscipllnary act ion. 

Look, for a moment, at the oldest item Carrier cited in 
support of its “persisting in unsafe practices” charge, the June 
24, 1976 “foreign object in eye” matter. On this item Carrier’s 
witneee teetiffed from a report completed thirteen yeare earlier. 
He stated: 

In reviewing Exhibit 1, Mr. Nickele was 
repairing a broken train line on caboose 
and a foreign obJect blew in eye while per- 
formIng this job. bh-. Nickelo did not 
perform his Job eafely for he we5 injured. 

The report, from which the above conclusion wee drawn, 
not ucate. that Mr. NIru not oerforu his a 

safelv. In fact, the report doe5 not even indicate that It wa5 
Nickel8 who wes tht mechanic making the repair at the time. A 
more thorough lnva5tlgatIon into the Incident, one which went 
beyond tabulation of a report, would have disclosed that a yard 
crew placed a caboose, with a broken train lfne, in front of the 
Carmen's ahack. Carmen R. J. Wello picked up a hammer and chisel 
from in front of the shack and etarted to “chip out a broken 
nipple. ” A epeck flew off and hit Nickel., who wee standing a 
“good five feet back, ” in his right eye. At the time l afety 
glaeses were not required to be worn at work, Addltlonally, no 
time wae lost as a result of the inciiiant. Thus, it can be seen 
from the facts Involved in the Incident, that on the basis of two 
incorrect a55umption5, Carrier~s witness determined that Nickel8 
did not work safely and that thiu failure was the cauee of his 

.- lnj ury. 

On the second item listed, the February 20, 1960, 
matter of being struck In the hand with a hammer, Carrier’s 
witno l tated: 

In reviewing that accident report, )tr. 
Nickel& clearly injured himolf by etriking 
himself In the hand with a ball peen hammer. 
In doing this he wed poor judgmnt. 

The double standard followed by the Hearing Officer In 

Pep 5 of If pqp8. 
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tha conduct of th4 inveatigation~~manifaata it44lf in his handling 
of Claimant’4 attempts to explain tha incid4nt. Notwithotanding 
that Carriar'u witneaa4a expressed an opinion that Claimant used 
poor judgment in this Incident, which was acc4pted without 
comment, the Hearing Officer lnt4rrupted Claiment’e anawera of 
axplanation on how the incident occurrad with: 

We don’t have opinlona. Eatabllmhrd fact, - 

. . . 

- so, therefora, restate that questton because 
he eald in his opinion. wall, we want facts. 

The third incident is really blzarra. Csrrier’ a 
witness submittad tha accidant rsport. His t4atimony notad that 
th4 “Unsafe Act” box waa chackad with 4 notation that Claimant 
did not secure firm footing. But again, no effort w4a made to 
determine what actually occurrad in the lncidant. The “Unsaf a 
Act” box waa ch4cked, so the witnsaa aaaumed that Nickel4 was 
guilty Of sn unsafe act. 

The explanation of thia metter i4 that Claimant was 
sent to St, Charles to work on a darallm4nt. At th4 tin4 of tha 
incident h4 had bean on duty seven hours. He was in tha procea4 
of asslating in the r4railm4nt of a car that had both ends off 
the ground, At on4 and a machine op4rstor wae lifting the car 
with 4 psyloader “big enough to pick up a load4d coal car.” 
Grl4vant was aaaignsd to work the other and and hook a chain 
b4tween tha 4id4 frame and th4 payloadar. ha he was about to go 
under th4 car to hook th4 chain the payloador dropphd th4 car, or 
it alippad off, and Claimant, “f4aring for hi4 life” scrambled 
into tha clear. As he went down tha ambankm4nt lose grav41 or 
cinders gave wey and h4 slipped and twlat4d his kn44. 

Th4 Fabruary 7, 1962, it4m, ‘8atrain4d muacl4s right 
abdom4n, ‘* ia also of interest. Pat-haps, it should be 4t4t4d, “of 

,untque interaat. *’ Carr;er’4 wftnaaa taatified that Orievsnt used 
poor judgmmt in that situation. Howavar, h4 ignoraa mentioning 
that th4 next day Claimant had sn emergwtcy appandactomy. 
Raaaonabl4naaa conaid4ratione would dictate thet the pain 
Claimant as exp4riencing at work on Pebruary 7th was caua4d by 
hia apprrndix and not the r48ult of an’ unaafs work pr6Ct ice+ In 
muat be noted, too, that on th4 raport revi4wad in thia inatanca, 
by Csrrier’ 8 witn4ae. the the 4’Unoafe Act’t box was not ch4ckad 
“Yea, ” however, no mention of this wae made in mitigation. 

on tha mattar of upper bsck pa’in, Septamb4P 9, 198% 
th8r4 i4 mitigating evidence that from time to tim8 ClaiMrat 
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experienced short lived back 8pamn6. The incident report on thle 
item had the “No” box checked for “Unsafe act. I’ 

On the mattar of stepping into hole, August 14, 1984 
and January 12, 1989, that-o is evidence that dirt washed awny and 
that Claimant wee required to work in en area of ankle desp wetar 
to do his job. Houever. the rsports filed on each do not 
indicste perslstenca in unsafe work practices. 

From the above it can be seen that a fair look at the 
incidents will not, per se, e8tablish that Clelmant engaged in 
any unsafe work practices in any of the injuries included within 
the charge. Other Boards, raviewing similar type case* involving 
component Cerrlera to the Norfolk Southern system hsvo commented 
on charges connected with “persisting in unsafe pr8cticen.‘1 In 
Award 11, PLB 2333, the Board concluded: 

“The record reflects that no invaetigationa 
were ever held concerning fifteen (15) previou6 
recorded *njurier. Hence, an untimmly in- 
veetiSation and not a review took place. No 
one could res6onebly be expected to reraember the 
detail6 of incidenta spread over e 25 year 
Span. Thie fact OpeekS for itself. Carrler'e 
right to review does not give it a right to 
haraes. Such action reflected a pr6judiCial 
attituds. 

In Award 7, PLB 3452, the Board, sf tar quoting the 
above from PLB 2333, statedr 

In the lnrtsnt caee, thQr6 is likQvle% no 
probetive 6howiw thst chorgee of negligence 
or r66pOoiBlbility had been filed egalnot 
Clalsutnt for the preview raported injuriae. 
Accordingly, thl6 Board find6 no reaeon not 
to follow PLB No. 2333 ln holding it untimely 
and improper far Carrier to have investigated 
these past incident6 at e later date or, 
namely, the hearing of April 1, 1982. 

The concluaione reached in Award 11, PLB 2333 
7, PLB 3452 are not inappropriate. Whon rsrd alongsida 
428-A, PLB 3561, holding: 

t%WriOr'Q proof in thir inrtance conristed Of 
documente of previous accident8 without 
detail8 of the aCCid6ntO or the fault allo~od 
on the psrt of the ,amployem end a rubrfomion 

and Award 
Award 
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of Oenersl Operating Safety Regulations. Thi6 
proof was not sufficient to juatlfy a findfna 
that Claimant uma accident prone. 

they become paraua8ive authority here. 

Before turning to the lengthy teatlmony quoted at the 
beginning of thia Award and Carrier’s ntattatlcal concept 
demonstrating paraiatanca in unsafe practicoa, one final Award 
should be mant ionad. In Award 8, PLB 4859 it WPU bald: 

Clearly, the mare fact that the Clainant 
sustained an on duty injury doee not 
automatically infer negliganca and/or 
carelear conduct. The Carrier did not 
offer any evidence which would have 
supported its conclueion that the Claimant 
falled to sverciee reaeonable care on the 
date of his injury. 

which fits our altuatron four square. Thla record lmavao no 
doubt that Carrier osmumad that because an incident was reported 
Claimant automatically engaged in carolasa conduct or was 
negligent. Carrier did not offer any evidence to oupport ouch a 
conclumion. 

On the testimony of Carrfar’a witneaa, quoted above, we 
indicated that we had at least aevon pointa to make. The first 
concerns the remark: 

In each incident, Mr. Nickels clearly injured 
himself end the company did not have contributory 
pert in the lncfdont. 

Thin statement 18 completely false. ‘Take for inatanca the 
incident where the cer involved in the rorailing operation was 
dropped by the payloader while Claimant waa underneath attempting 
to hook a chain between the lifting unit and the aide frame of 

-the car. Surely the operation of the payloader by womeone other 
than Claimant, (the Company in other words), contributed to the 
incident. 

A second concerns the statement: 

In eight of the last eight injuries, an 
unsafe act performed by W-6 Nickels contributed 
mat directly to them incidont8. 

We would ask, “What unaafe act contributed to the emergency 
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aQQSMtSCtOI!ly incldsnt?*a AlSO, in ssvsrsl the box “Unsafe act’ 
was not chweked “Yss4’ and in some it ws8 checksd “NO. I’ Thus, the 
statement of Carrier’s wltnsss is just not credible and generates 
doubts about his entire testimony. 

h third concerns the statement that after counselling 
Clalmantls safety psrformancs dscllnad further. This conclusion 
is based on the fact that within six months after each an 
incident ~4.8 reportsd. The reporting of an incident doss not 
automatically indicate a decline in safety performance. Wa know 
of no situation where d:ecfplins haw bwsn upheld on ths miwplacsd 
assumption that on injury is an automatic indication that unsafe 
practicss were involved. 

The fourth point concsrns Carrier witneae testimony 
that Claimant’s rate of accident frequency 1s wigniflcantly 
higher than a rate which is reasonably SXQSCtSd of him. Our 
problem with this is that nowhere do ww find an explanation of 
what Is reasonably expected. Also, the data does not distinguish 
betwssn incidents at which fault was correctly ssssesed and 
incidents in which no fault could bs QlaCSd, or QSrh4QS morS 
important, m not even -ted wtstar w4S luet tQ 
tcivislider fault but was t* b* wu-ted Ln 
-* And, the wsrlousnss8 of incidsnts being compared to 
others Is not shown. On this Carrier every incident, no matter 
how minor, must be reported. According3 y, employeee who 
diligently comply with this rsquirement, will according to 
Carrier logic, generate a larger number of incidents than 
employess who, 
rsquirwmsnt. 

for whatever the reason, ignors or ovsriook the 

In this r-ssard sttentfon is dirsctsd to NRA0 Second 
Divi8ion Award 6306: 

A conclusion that P person is acc:dant 
prone ts not logical OP ressonsbls. The 
Mthsmat ic8 of Pomribllit y and Probability 
enter into thir, matter. It ia possible 
that nobody in tha carrier’s ssrvlcr ~uld 
have an accident for a pear, although not 
probable. It is squally possible that one 
pwrron in ths employ of the carrier at thf8 
locatfon would have all of the accident6 in 
on0 year. This statistfcal end mthsnatical 
concept would hot sven lnfsr that the prrson 
having those accidents had violated the 
8sfety rule8. 
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Grploymoa can ba discharged by the carrier 
violation of aafaty ruler. The analyair of 
hfa injuries by the carrier, till not be 
considered, as it is opinion, and not avidanca. 
The fact of injurlee is adaittad, but the 
cauee rust be considered and proved. 

Claiaant was discharged because of statistical 
information, and not for violation of 8afQty 
rUl.8. 

The sixth point concerns peer comparison. wo ear’0 not 
persuaded that drawing five above and five below on a particular 
seniority roster is a valid paor comparison, or if such 
comparLsons hov6 any vslus in such situations at all. What Is 
actually being attempted is tha creation of a relevant 
statlstlcal univeraa. To do this it lo necessary to eStabli8h 
that the product of the creation i8 actually the peer of the 
eubj oc t . An arbitrary meaaura against tan other8 on a seniority 
roster, by Itself does not do thla. It must be demonstrated that 
the tsn are engaged in the earns work. For example, a Carman 
Foreman could be within five names of a Carman mechanic but his 
work would not bo an approprtata comparison as a peer. Tha sama 
would be true in the cssa of a Carmen inspector end (I Carman 
mechanic. 

Moreover, a pure atatiatlcal approach to this matter 
is, on Its face suspect. In Second, Division Award 9832 it was 
held: 

.- 

Howwor. that Award CS-204381, em118 6eny does 
not support a purely atatlatical approach to 
proving the charge of acci'dant pronenQaa. The 
serious nature and conaaqwncee of such a charge 
requires an onalyaia of all ampscta of each 
mnd every injury. Factors, such as physical 
condition, fault, the aaverity 6nd nature of 
thQ injuriee am wall a6 thm effect8 upon 
CSlIow QQployeQa, trot also by tekkm fnto 
coneideration. 

which was followad In Award 9, PLB 485% 

Finally wm should lika to commant on the conclusion 
stated by Carrier’s witnaaa thst: 

Norfolk Southsm is not bring unroaaonabla 
when we would expect bh Nick~~a to wrk 
Qt the QaQa injury rQtQ evrrqa as his 
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onployroo. him pooro. 

” AVarago” ie the buzz word hors. With all of the l tatlotlcal 
data thle wltnooo developed in preparation for Mr. Nickels' 
investigation it is a wonder that ho failed to rocognlzo on 
inherent charact~rietlc of "average. ” Whenever you have an 
average you have as many above the average aa fall below, In 
thio matter then, Is each Carman above the average subject to 
termination bacauoo of being above? If thfe occurs, one at a 
time. all except ths last employaa left ln the facility would be 
fired because each time any employee lieted above the avarage 
left. the average would be lowered. In the procoos of 
elimination each remaining Carman would become ntatietically more 
accident prone simply through the process that one with above 
avarage statistics wat deleted from the sample without actually 
becoming 1nvolveU in any additional incldento. 

Another problem with average is what la included and 
what is excluded. Why wao the llna drawn at five? Why not ten 
or two, twenty or the entire facility? It lo a wall understood 
fact of statistical development that meaouremont paramotero can, 
and often times are, used to slant tho rooult to 8upport a 
preconcelvod concluoion. In thlo regard one ir reminded of 
rscsnt Pickup truck commercial which contended that Chovy out 
8old Ford in Ford County, Illinoie. This was tachnically correct 
In one brief 2.8 sale8 perlod, however, for the entire model year 
Ford outsold Chevy. 

Accordingly, on consideration of the entlre racord, lt 
is the conclusion of the Board that Clalmant was not afforded a 
fair and Impartial invaotigation. One item of manifest prejudice 
has bban citad above - the conduct of the Hearing Officer in 
letting Carrier witness l xprmoo opinion but insisting that the 
Clafmant exprer8 no opinion. Anothor’i8 the testimony of 
Carrier's principle witnooe stating a8 fact certain itemo which 
indeed were not fact and l ntoring conc,luaiono which wore not 
eupported by any evidence whatooover. Other prejudicial items 

,could~bo cited with ease, however, Pbecauoe the Board Rio not 
revor8ing the discipline seoeeoed on ,tachnical grounds, they will 
not be detailed, which would only add to an already overly long 
decioion. 

The charge invemtigatsd was lqperoiottng in unsafe 
practlceo. to Carrier wso obligated, at the investigation, to 
develop mvfdanCe to l upport the charge if any dlecipline was to 
be asooooad. Evidence supporting the charge was not developed to 
the satisfaction of this Board. What Carrier attempted to do wso 
to list past Incldanto and from this listing develop on 
unsupported aosumptlon that Orievant engaged in unsafe praCtlCe0. 
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More is required. Coneiderebly more lo required. When Carrior 
charges that a particular incident lo within a pattern of an 
unoafe work practice it muat demonstrate this result with 
evidence. It cannot expect the simple exlstance of the incident, 
without more, to support this type of charge. 

Carrier’s 6tatiotlcal devdlopment is also found 
wanting. More is required than a mere numbers count, which, 
obviously, seems to be the situation hors. Carrier looked at 
certain raw numbers and developed certain percentages from these 
numbers. The percentages tell nothing except percentages. As 
stated in Award 9832, eupra, a pure otatiotlcal approach is 
meaningleo8. 

And when that notion is applied her, it does not become 
anymore meaningful to project percontsg80 out over various 
periods of time, like Carrier’s wltneoo..tentified about, beceuee 
all that lo really being accompliehed 16 repetition of a 
fallaciously unsound premisa, in an effort to correct a defect. 

Accordingly, on the entire record this Board must 
COnClude that Carrier was without a basis to administer 
di6cipllne of dismieaal on the contention that Carman F. A. 
Nickele, Jr., per818ted in unsafe work practices. Carmen Nickels 
ha6 been returnad to eorvlce 60 6 result of our Qench Daclolon .’ 
dated November 1, 1990. In addition he shall now be compensated 
for all wage looeee sustained during the time that he was out of 
8ervlco. 

AWARD 

Claim eustalned. Paymento required under thl8 Award 
shall be made within 30 f -date two Members of thin 
Board 8lgn this Award. 

P 
John C. Flet&eF - ’ 

Shari E. Cohen, Carrier Member 

Signed at Mt. Prospect, IL., thlo-,&&$?lay of April 1991. 
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