NATIONAL MEDIATLON BOARD
PUBL.IC L. AW BOARD NO. SO15S

BROTHERHOOD RAILWAY CARMEN OF
THE UNITED STATES AND CANADA

and

SOUTHERN RAILWAY COMPANY

N e m— —— A . W W —

AWARD NO. 1
DOCKET NO. 3

Jehn €. Fletcher, Chairman &% Neutral Member
R. P, Wojtowicz, Organization Member
Shari E, Cchen, Carrier Member

Hearing Date — Novembar 1, 19890
STATEMENT OF CLAIM:

Claim of Carman F. A. Nickals, Andover, Virginia, that
he was unjustly dismissed from service on September 5, 1988,
Accordingly, that the Southern Railway Company and/or its parent
corporation be ordered to restora Carman Nickels to service with
pay for all time lost, vacation and seniocrity rights unimpaired
and all health, welfare and retirement premiums paid in full.

FINDINGS:

Public Law Board No. 35015, upon the whole record and
all of the evidence, finds and holds that the Employee and
Carrier are employee and carrier within the meaning of the
Reilway Labor Act, as amended; and the Board has Jjurisdiction
over the dispute herein; and, that the parties to the dispute
where given due notice of the hearing thereon and did participate
therein.

When this matter was heard, on November 1, 1980, the
Chairman & Nautral Member issued a Bench Decision providing:
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Upon study of the record and haaring the

argument of the partiaes,

it is determined

that permanent dismissal of Carman F. A.

Nickels,

Ir.,

cannot be upheld.

Accordingly,

it ie ordered that he be restorad to service,
conaistent with Carriser's raturn to work

procedures.
Order will be issuad satting out the reasoning

of this decision and additionhal remadies,

appropriate.

In dus coursa a

final Award and

if

The reasoning behind this Bench Decision snd the
additional remedies provided are detailed below.

On September 5,

LR B B R NN

1989,

Claimant was summconed to a

preliminary investigation on a charge of "persisting in unsafe

work practices."

Mechanical Foreman immediately diamissad Claimant from all

services with the Southern Railway Company.
investigation was resquested and on September 7,

notified Claimant that:

"As mutually agreed ...

A formal
1889,

the formal in-

As 2 result of this investigation Carrier's

Carrier

vestigetion to determina your respons-
ibilty in your persisting in unsafe

practices when at 8:30 a.m,

30, 1989,

August

you dropped an ampty acetylene

tank on your left big toe; also, your

persisting in unsefe practices as listed

balow:

January 12, 1989 -
May 7, 1986

August 14, 1984
September 9, 1983
February 7, 1982
January 24, 1981

Staepped on object under

water,

slipped and fell,

striking hand on rail.
Assisting in replacing

_broken couplar,

caught

indsx finger between cross-

key head and No.
Steppad in hole,
left ankle.

& wheel.
turned

Replacing piston in brake
felt pain in upper back.
Moving couplers on material
platform, atrained musclas

right abdomen.

Dirt on bank gave away,
spraining left knee.
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February 20, 1980 Diasconnecting brake rod
to truck, struck left
hand with ball pean hommar.
June 24, 1976 Rapairing brokasn train line
foreign objact in eye.

has baen set for Septamber 14, 1989.

At the September l4th investigation a Carrier witness

reviewed each of the itema noted in the charge and discussed the
accidant reports submitted at the time of esch incident. From
this data he offered opinions and conclusions that Claimant
persisted in unsafe work practices.. Of interest is the summary
Carrier's witness made at the conclusion of his direct
questioning, wWhich in hia own words depicts the entire sense of
his remarks:

Mr. Nickelsa' carear record shows that he has been
injured nine times since aentering sarvice with the
Southern Railway on January 5, 1976. He has injured
himeelf eight times in the last nina years. In each
incident, Mr. Nickels clearly injured himself and the
company did not have contributory part in the incident.
In eight of the last eight injuries, an unsafe act
performed by Mr. Nickels contributed most directly to
these incidents. Also, during this timas period he has
been counseled four times concerning the number of his
injuries, potential for serious injury, and that he
needed 10 make an improvement on his safety
performance. But, he has not shown any sign of
improvement and persists in unsafe practices. In fact,
twice after receiving a safety counselling, his safaty
performance declined aven further by him injuring
himgelf in less than six months after a counselling
session. And, I - as notad on July 6, 1983, he
received counsalling session then on September 9, 1983,
he was injured. On March 2, 1989, ha received a
counselling session and on August 30, 1989, he injured
himgelf again.

L I

Mr. Nickels ham. a rate of accident fraquency that is
significantly higher than the rates which is reasonably
aexpected of him. He has been injured 9 times in I3
waorking years for a carear injury rate of 6752 which
is . 458 over the careesr injury rate of Andover Shop.

Page 23 of 12 pagee.
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Mr. Nickels has an injury caresr rate of 2i2% over tha
average caresr injury rate at Andover Shop. He has a
caresr ~ he has a ten-year injury 309% over the tan
year average at Andover Shop. He has a five-year
injury rate of 300% over the average at Andover Shop.
And, he has a one-year injury rate of 2, 832% over the
injury rate average at Andover Shop for one year. As
these figures show, Mr. Nickels' safety performance has
not gotten any batter, but has declined over the years,
He has been injured 3,12 times more than his peers at
Andover Shop, five people above and five people below
him on his seniority roster, he has a career injury
rate of 104% of the average of this seniority roster.
He has a ten~year injury rate 125% over the average of

thic seniority r-ﬂﬂ+ﬂr‘ A five~vaenr "r\‘innﬂ-tv rate of 174%
LA LY R eSS Wl A ’ T WP W NSd B an b o W ’ ‘.- , “-- -l -~ F v o

over the average of this seniority and a cne~year
injury rate 1,000% over the average of thie seniority
roster. If you compara this to the division, Mr,
Nickels has a career injury rate 278% over the injury
rate for this division. A ten-year injury rats of 702%
over the ten-year injury rate average for this
division. His five-year injury rate is 687% over the.
fiveryear injury rate for the division. And 3,576%
over the division injury ratae for this year. Norfolk
Southern is not being unreasonable when we would expsact
Mr. Nickels to work at the same injury rate average as
his amployeesa, as hie peaers. We don't expect him to
work no safer than what we would expect his peeara to
work and as these figures demonstrate, he is not
working as safe as his peers. Norfolk Southern has an
obligation for the safety of its amployes and we view
it with the utmost sericusness. We consider persiasting
in unsafe practices a masjor offense. Aftar reviawing
Mr. Nickels' racord and considering tha seriousness of
his offanme, parzisting in unsafe practices, I, as the
"Charging Officer, still confirm that Mr. Nickels should
be dismissed from searvices with Southarn Railway,
Norfelk Southern Corporation,

There ara at least seven comments which must be made on
the above ramarks, but first it is necessary to deal with the
original assumption that Claimant, in his smployment history, was
invelvead in nine instances where some typs of report was made on
an injury or suspected injury and this establishes, as fact, that
he engaged in unsafe practices. At the outsat, it should ba
notad, that none of the instances were nade the subject of an
investigation at the time of the occurrence and none resultead in

Page 4 cf'.ne'bu;'c.
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any type of discipline. Carrier's entire case 18 based on a
tabulation ef injury reports taken from its files. This
tabulation is thaen applied to statigtical models, of uncertain
foundation and of guestionable validity, and targeted at a
recently injured individual to support a nebulous charge of
persisting in unsafe practices simply because an injury incident
occurrad, This, by any standard, is an inadequate basis to
pursue disciplinary action.

Look, for a moment, at the oldest item Carrier cited in
support of its "persiating in unsafe practices" charge, the June
24, 1976 "foreign cbject in aye” matter. On thie item Carrier's
witness testified from a report completed thirteen yeare earlier.
He stated:

In reviewing Exhibit 1, Mr, Nickels was
repairing a broken train line on caboose
and a foreign object blew in eye while per-
forming this job. Mr. Nickels did not
perform his job safely for he was injured.

The report, from which the above conclusion was drawn,

does not indicote. thet Mr, Nickels was not performing.bls iob
gafely. In fact, the report does not even indicate that it was
Nickels who was the mechanic making the repair at the time. A
more thorough investigation into the incident, one which went
beyond tabulation of a report, would have disclosed that a yard
crew placed a caboose, with a broken train itne, in front of the
Carmen’'s sheck. Carman R. J. Wells picked up a hammer and chisel
from in front of the shack and started to “chip ocut a broken
nipple." A speck flaw off and hit Nickels, who was standing a
"good five feet back," in his right eye. At the time safety
glasses wera not reaquired to be worn at work., Additionslly, no
time was lost as a result of the incident. Thusa, Lt can be seen
from the facts inveolved in the incident, that on the basis of two
incorrect assumptions, Carrier's witness determined that Nickels
did not work sefely and that this failure was the cause of his
injury.

On the second item listed, the February 20, 1980,
matter of being struck in the hand with a hammer, Carrier‘e
witness stated:

In reviewing that accident report, Mr.
Nickels clearly injured himself by striking
himgelf in the hand with a ball peen hammer.
In doing this he used poor judgment.

The double standard followad by the Hearing Officer in

Page 5 of 12 pages.
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the conduct of the investigation manifests itself in his handling
of Glaimant's attempts to explain the incident. Notwithstanding
that Carriaer's witnesses expressed an opinison that Claimant used
poor judgment in this incident, which was accepted without
comment, the Hearing Officer interrupted Claiment's answars of
explanation on how the incident occurred with:

Wa don't have opinions. Established fact, -

~ 80, therefore, restata that question because
he said in his opinion, well, we want facts.

The third incident is really bizarre. Carrier's
witness submitted the accident report. His testimony noted that
the "Uneafe Act" box was checked with a notation that Claimant
did not secure firm footing. But again, no effort was made to
determine what actually oc¢ccurred in the incident. The "Unsafe
Act" box was checked, so the witness assumed that Nickels was
guilty of an unsafe act.

The explanaticn of this matter is that Claimant was
sent to St, Charles to work on a derailment. At the time of the
incident he had been on duty seven hours. He was in the procaas
of assisting in the rerailment of a car that had both ends off
the ground. At one end a machine operator was lifting the car
with & paylcader "big enough to pick up a loaded cosl car."
Grievant was assigned to work the octher end and hook a chain
bstwean the sicde frame and the payloader. As he was asbout to go
under the car to hecok the chain the payloadar dropped the car, or
it slipped off, and Claimant, "fearing for his lifae" scrambled
into tha claar. As he went down the embankment lose gravel or
cinders gave way and he slipped and twisted his knee.

The Fabruary 7, 1982, item, "streined muscles right

abdomen, " is also of interest. Perhaps, it should be stated, "of

~tnique interest." Carrier's witness testifiad that Grievant used
poor judgment in that situation. However, he ignores mentioning
that the next day Claimant had an emergency appsndectomy.
Reascnableness considerations would dictate that the pain
Claimant as axperiencing at work on February 7th was caused by
his sppendix and not the result of an unssfe work practice. In
must be noted, 100, that on the report reviawed in this instancae,
by Carriaer's witness, the the “"Unsafe Act" box was not checked
“Yee, * however, no mention of this was made in mitigation.

On the matter of upper back pain, September 9, 1983,
there iz mitigating aevidence that from time to time Claimant

Page 6 of 12 pages.
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experienced short lived back spasms. The incident report on this
item had the "No“ box checkaed for "“Unsafe act."

On the matter of stepping into heolae, August 14, 1984
and January 12, 1989, there ia evidence that dirt washed away and
that Claimant was required to work in an area of ankle deep water
to do his job. However, the reports filed on each do not
indicate persistence in unsafe work practices.

From the above it can be seen that a fair look at the
incidents will not, per se, establiah that Claimant engaged in
any unsafe work practices in any of the injuries included within
the charge. Other Boards, reviewing similar type cases involving
component Carriers to the Norfolk Southern system have commented
on chargea connected with “persisting in unsafe practices.” In
Award 11, PLB 2333, the Board concluded:

*The record reflects that no investigations

were aver held concerning fifteen (15) previocus
recorded injuries. Hence, an untimely in-
vestigation and not a review took place. No

one could reasonably be expacted to remember the
details of incidente spread over a 25 year

epan. This fact spsaks for itself. Carrier's
right to review doaea not give it a right to
harass. Such action reflected a prejudicial
attitude.

In Award 7, PLB 3452, the Board, after quoting the
above from PLB 2333, stated:

In the instant cace, there is likewise no
probative showing that charges of negligence
or raesponsidility had baen filed against
Claimant for the previous raported injuries.
Accordingly, this Board finds no reason not
to follow PLB No. 2333 in holding it uniimely
and iwmproper for Carrier to have investigated
these past incidents at a later date or,
namely, the hearing of April 1, 1982.

The conclusions reached in Award 11, PLB 2333 and Award
7, PLB 3432 are not inappropriate. When read alongside Award
428—-A, PLB 3561, holding:

Carrier's proof in this instance consisted of
documents of pravious accidents without
datails of the accidents or tha fault alleged
on the part of the employae sand a subaission

Poge 7 of 12 poges.
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of General COperating Safety Raegulations. This
proof was not sufficient to justify a finding
that Claimant was accidant prone.

they becone persuasive authority here.

Before turning to the lengthy testimony quoted at the
beginning of this Award and Carrier's statistical concept
demonstrating persistance in unsafe practices, one final Award
should ba mentionad. In Award 8, PLB 4859 it was hald:

Clearly, the mere fact that the Claimant
sustainad an on duty injury does not
automatically infer negligence and/or
carsless conduct. The Carrier did not

of fer any evidance which would have
supported its conclusion that the Claimant
failed to exercise reasonable care on the
date of his injury.

which fits our situation four square. This record leaves no
doubt that Carrier assumed that because an incident waa reported
Claimant automatically engaged in careless conduct or was

negligent. Carriesr did not offer any evidence to support such a
conclusion. :

On the testimony of Carrier's witness, quoted above, we

indicated that we had at least seven points to make. The first
concerns the remark:

In each incident, Mr. Nickels clearly injured
himself and the company did not have contributory
part in the incident.

This statement is completely false. Take for instance the
incident where the cer involved in ths rerailing cperation was
dropped by the payloader while Claimant was underneath attempting
to hook a chain between the lifting unit and the side frame of
“the car. Surely the operation of the payloader by someone other

than Claimant, (the Company in other words), contributed to the
incident,

A second concerns the statement:

In 2ight of the last eight injuries, an

unsafe act performed by Mr. Nickels contributed
moast diractly to these incidents.

We would ask, "What unsafe act contributed to the emergency

Page 8 of 12 pages.
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appendectomy incident?" Also, in several the box “Unsafe act"
was not checkad "Yaa% and in some it was checked "Na."* Thus, the
statement of Carrier's witness is just not credible and generataes
doubts about his entire testimony.

A third concerns tha statement that after counselling
Claimant's safety performance daclined further. Thig conclusion
is based on the fact that within six months after each an
incident wae reported. The reporting of an incident does not
automatically indicate a decline in safety performance. We know
of no situation where discipline has bean upheld on the misplaced
assumption that an injury is an automatic indication that unesasfe
practices were involved.

The fourth point concerns Carrier witness testimony
that Claimant‘s rate of accident fraquency is significantly
higher than a rate which 18 reasonably expected of him. Our
probiem with this {8 that nowhere do we find an axplanation of
what is reasonably expected. Also, the data does not distinguish
betwean incidents at which fault was correctly assessed and

incidents in which no fault coculd be placed, or perhaps more
important,

+ And, the seriousness of incidents being compared to
others 1s not shown. On this Carrier every incident, no matter
how minor, must be reported. Accordingly, employeea who
diligently comply with this requirement, will according to
Carrier logic, genarate a larger number of incidents than

employees who, for whatever the reason, ignore or overlock the
requirement.

In this regard attention is directed to NRAB Second
Division Award 6306:

A conclugion that a person is accident

prone is not logical or reasonable. The
mathenatics of Possibility and Probability
enter into this matter. It is possible

that nobody in tha carrier's sarvice would
heve an accident for s year, although not
probable. It is equally possible that one
parson in the employ of the carrier at this
location would have all of the accidents in
one year. This statistical and mathematical
concept would not evan infar that the person
having those accidents had viclated the
safety rules. :

Page 8 of 12 pagit.

i

Wl



FLB No. 5015 . Award No. I

Carnpen &

Socuthern

Employees can be discharged by the carrier
violation of safety rules. The analysis of
his injuries by the carrier, will not be
considered, as it is opinjion, and not avidancs.
The fact of injuries is admitted, but the
cauge must be considered and proved.

Claimant was discharged because of statistical
information, and not for violation of safety
rules.

The sixth point concerna paer comparison. Ws are not

persuaded that drawing five abova and five below on a particular
senlority roster is a valid peer comparison, or if such
comparisons have any value in such gsituations at all. What is
actually being attempted ts the creation of a relevent
statistical universe. To do this it i{s necessary to astablish
that the product of the creation is actually the peer of the

subject.

An arbitrary measure againat ten others on a seniority

roster, by itself does not do this., It must be demonstrated that
the ten are engaged in the same work. For example, a Carman
Foreman could be within five names of a Carman mechanic but his
work would not be an appropriate comparison as & peer. The same
would be true in the case of a Carmsn inspector and a Carman

machanic.

Moreover, a pure statistical approach to this matter

is, on its face suspect. In Second Division Award 9832 it wes

hald:

which was

However, that Award [3-20438], among many does
not support a purely statistical approach to
proving the charge of accident proneness. The
serious nature and consaquanceas of such a charge
requires an analysis of all aspects of each

and every injury. Factors, such as physical
condition, fault, the saverity and nature of

the injuries as well as the effects upon

fellow employees, muat also be taken into
consideration.

followed in Award 9, PLB 48%9.

Finally wa should like to comment on the conclusion

stated by Carrier's witness that:

Norfolk Southern is not baing unreasonable
when we would expact M. Nickels to work
at the sawe injury rate average as his

Page 10 of 12 pages.
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smployees, hic‘p..ro.

“Avarage" is the buzz word here. With all of the statistical
data this witness developed in preparation for Mr. Nickels'
investigation it is a wonder that he failed to recognize an
inherent characteristic of "average." Whenever you have an
average you have as many above the average as fall below. In
this matter then, is each Carman above the averagse subject to
termination because of being above? If this occurs, one at a
time, all except the last employea laft in the facility would be
fired because each time any employea listed above the average
left, the avarage would be lowered. In the process of
elimination each remaining Carman would become statistically more
accident prone simply through the proceas that one with above
average statistics was deleted from the sample without actually
becoming involved in any additional incidents.

Another problem with average is what is included and
what 18 excluded. Why was the line drawn at five? Why not ten
or two, twenty or the entire facility? I{f is a well understood
fact of astatistical development that messurement parameters can,
and often times are, used to slant the result to support a
preconcaived conclusion. In this regard one is reminded of
recent Pickup truck commercial which contended that Chevy out
sold Ford in Ford County, Illinocis. This was technically correct

in one brief 28 sales period, however, for the entire model year
Ford cutsold Chavy.

Accordingly, on consideration of the entire racord, it
ig the conclusion of the Board that Claimant was not affordad a
fair and impartial investigation. One item of manifest prejudice
has been cited above - the conduct of the Hearing Officer in
letting Carrier witness express opinion but insisting that the
Claimant express no opinion. Ancther is the testimony of
Carrier's principle witness stating as fect certain items which
indeed were not fact and entering conclusions which were not
supported by any evidence whatsoever. Other prejudicial items

—could be cited with ease, however, because the Board is not

reversing the discipiine assessed on technical grounds, they will

not be detailed, which would only add to an already overly long
decision.

The charge investigated was “"persisting in unsafa
practices. ' Carrier was obligated, at the investigation, to
develop svidence to support the charge if any discipline was to
be assessed. Evidence supporting the charge was not developed to
the satisfaction of this Board. What Carrier attampted to do was
to list past incidents and from this listing develop an
unsupported assumption that Grievant engaged in unsafe practices.

Page 11 of 12 pages.
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More is required. Considerably more is required. When Carrier
charges that a particulsr incident is within a pattern of an
unsafe work practice it must demonstrate this result with
evidence. It cannot expect the simple existence of the incident,
without more, to support this type of charge.

Carrier's statistical development is also found
wanting. More is required than a mere numbers count, which,
obviously, seems to be the situation here. Carrier loocked at
certain raw numbers and developed certain percentages from these
numbers. The percentages tell nothing except percentagas. As
stated in Award 9832, supra, a pure statistical approach is
meaningl ess.

And when that notion is applied her, it does not become
anymcre mesningful to project percentagas out over various
periods of time, like Carrier's witness.testified about, because
all that is really besing accomplished is repetition of a
fallaciously unsound premise, in an effort to corract a defect.

Accordingly, on the entire record this Board nust
conclude that Carrier was without a basis to administer
discipline of dismissal on the contention that Carman F. A.
Nickels, Jr., persistad in unsafe work practices. Carman Nickels
has been raturned to service as a rasult of our Banch Dacision -
dated Novamber 1, 1980, In addition he shall now be compensated
for sll wage losses sustained during the time thet he was out of
service.

A W A R D

Claim sustained. Paymenis required under this Award

shall be made within 30 day R date two Membars of this
Board sign this Award

tral Mamber

Shari E, Cohen, Carrier Mambar

Orgdnization Member
Signed at Mt. Prospect, IL., this £é ~—nay of April 19¢1.
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