PUSBLIC LAW BUARD HNO. 5206

PARTIES BROTILDERIIOCE OF RAILROAD SIGHAIMNGM
TO vS.

DISPUTE 3 THE WESTERN PACIFIC RATLLROAD COMPANY

QmA MTITTT a ) Mam Whaetar Parndifire BRoilroad Camnarnt vrdmlatad
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QIF CIATLS the Current Signalment!s Agreement dated

- Scptember 1, 1949 (Rsprinfed July 1, 1961),

and partlcularlj Rule T1.

b) That Mr. Howard be reinstated to
position of Sirnal Test Foreman,
Signal Shop, with full Sen;orit;

his former
Sacramento
and all

rights restored.

¢) ‘That Mr, Howard be compensated for all time
lost at his formecr Foreman's rate of »nay from
October 15, 1969 until he is rightiully
restored to his former position.

OPTIHION OF THE BOARD

The claimant in this casoe, &Hir. L. W. lloward, was first em-
ployad by the Caryrizr on January 22, 1957, and held pesitions of
Signalman, Lead Signalman and Signal ¥Maintainer vup to October 1,
19562, at wnich time ho was assigned to the position cf 7CS Maintailn-

er at the Corrier's headguartzsrs at Franklin, Callxornla. On

November 11. 1964, following an investigation, the claimant was dig-

charred Lecausz of hils falilurs to davoite himself 4o his duties and

s2rvice as a hlgnnl an in the Suacia-

mento Shan Zhensl Gang on a lanioney bhasis, subjecet to ihe condi-
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120 that he would be rostrice i 0 posiitlions in whileh he would

b under the direet supervision of a Forcman or other supcrvisor

On July 15, 1956, tho claimant was assizrned .to thé
position of General TCS Hainiainer in the Sacramento Slgnal
Ofyice. It would appzar irom the record that he had difficulties
while in this positicn due to his lack of knowlzdge of the TCS
machines, clrcultzy; and basic electrical:principles required to
perform his work satisfactorily. The cleimant was advised by
the Carrier to secure a position more compatible w%th his
capabilitieé; otherwise, the claimant would be removed from his
position for lack of qﬁalifications. The mattexr of the
claimant's qualifications was rendered moot, howevar, when on
April 1, 1969, the claimant was displaced from his position of
General TCS Maintainer. Upon such displacement, the claimant
waé permitted to displace on the position of Signal Test Foreman
in the Sacramento Shons.

The Carrier asserts thét the clzimant!s work perform-
ance as Signal Test Foreman appeared to vz satisfactory for a °
short period of time, but, beginning in the summer months of
1969, his work performance started éo deteriorate and became
progressively worsa. Consequently, on Octoker 14, 1969, the
Carrizr called a meeting with the claimant and representativaes of
the Organization, and presented the fOIlowihg letter to the

clainant: : . -
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"Sacramonto - Octoucer 14, 1939

A - PR 3069

ifr. L. W. Howard
Sizanl Test Foromon
Sacramento Signal Shop
Szcramento, California

Deaf Mr. Howard: -

_ When you were re~instalted on a lenlency basis December 9,
19204 thrae conditions were coecapicd by you cand ropresontatives
of The Brotherhood of Railroad Signalmen.. One of these condi~.
tions required you to confine your employment to positions under
the supervision of a Forcoman or Supervisor. Whasn you wera
displaced by Mr. J. E. Vliasak from the position of Gencral TCS
Maintainer Aprill, 1902 you displaced Signal Tost Foremen,

D. H. Larsen. I allowed that displacement in thaihope the time
since your reinstatement had enabled you to discipline your per-
sonal activitlies sufficiently for you to succzz2d on a Test Fore-
man position.

Events since then have shown that such was not the case.
You have failed to properly supesrvise the activities of men
ploaced under you, and an informal investijgation made by
Mr. E. A. Thompson and Mr, R. R. Gifford disclosed the unrest
and dissatisfactlon your men have built up.. Furthermore, you
have disregardsd dirscet instructions. You were told to dispose
of an unsafe ladder. On Friday, October 10, 1959 I personally
sav that ladder in position for use. The Signal Shop is a moess.
lHaterial and trash arc in a clutter zll over thz Shop areca.
Siznal roelays have been shippsd {row the 51 :nal Shop in an in-
oneretive condition. You ware instructed by my letter on
April 10, 1969 that driving your personal automobile during
worlikzing hours for Conjpany business was not to L.e done without
proper suthority. Twice this past week you have ignored these
instructions and driven to Bilby Road in Franklin.

Also twlco in the nast week you left the job site a2t Bllby
Road in your parsonal automobile at approximately 3:30 PM and
appercently want home ahead of time. Your men had to bring the
truclks to the Siznal Shop, put away the tools, and lock every-
thing up for the night., From this I can rcadily understand the
solin; of your man that jyou have given thoa 11ttls gsupervision,
and causcd thom to assume a number of your responsitilitices.

. Thiz has occurred only four weeks safier your boin; advised
n ony Lrbbor of Soptombor 12, 1989 that suservision f your mun

e — -

must Lmasrove. I cannot tolarate such a situation and nust

thoeretors relisve you of your duties as Si:inal Test Foreman of
the Sacramento Signal Shop. You have not siwown the qualifica-

-
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{tions needsd for cobisinoiory handliay the regeilrenents
L the jou. By wour pelioae you have shown tho cane

Lac: of personal discipline of actiou that rupulted in

vour discharzo on Hovemeor &7, 1354, You will ua
relievea Trom your prosonl nosi

clozz of business Octobeor L4, 1

téon eifective with the
009.

Be governed by applicable rules of the Agracment
petweon Lhe Brothornood oFf Rallroad Sixnalm-on and
. The Westorn Pacific Reilroad Company. In case you con-
sider your disgualiivicalion xrom the position of Signal
Test Foreman, Sacrazento Signal Shop unjust, you may
request a hegaring vader the provisions of Rule 72.
A copy ofrtha reinstatement letfer dated
Dacember 7, 1964, Tfrom Mr. W. A. Tussay to Mr. R. T.
Bates, is attachod for your reference.
B. L, MC TEILL °
Attachment"

‘Tt would ommnar from ths record that at the October 14,
1969 meeting, the Carrier advlsed the claimant tha® he could work
on a vacant positlion as Slgnalman at the Sacramento Shop beginning
October 15, 1969. Furthermore, the Carrisr pesrsonally delivered a
job circular to the claimant at his home on October 14, 1969,
whicn circular advertiscd the vacant Siznelaan position at Sacra-
mento. However, the ciaimant chose not to suilmit a vid on that
vacant position. Instcad, he submiitaed the instont claim challon-
ging the Carrler's action of removing him frem the Signal Tost
Foreman position, Neverthaless, and without prejudice to his
elaim, the claimant took a Signaltwan positlon at Stoclkton, Cali-
fornia on January 13, 1970 and presumably still occuples that
position.

The claim in this case is bssed on an allscation that
tha Carrier violated Rule 71 of the Agreement in ruoving ithe
claimant from tho Signel Tést Forcmon position. Rule 71 provides
as follous:



"Rule 7L, - Invasti:aiion one Gisoinling:

An emnloye shall nol voe dicaelslinged or dicuisse
without a Toair snd lunoaviicl iavestisation, AS 2
onakle time prior to tho Leariin,, he shall bhe o 3
in writing of the spocific chor:2 asainst him. Such
investigation will be heold witivin ten (10) calendar
days after the alleged offense has ocen comitited or
wvithin ten (L0) calcader days from the tine the lManasew

- ment has knowledge or the alle.od offenze, at which
hearing the ciploye shall have a roeascacbls opportuwnity
10 sccure necoessary witnessas, and may uve ruopresented
by duly aunthorized reproesentativaes of the Brothoerhood .
of Railroad Siznalmon or an emnlioye coming within the
Scope of this Agreement. However, he may be held out

- of service pending such hearing. )

4l
S
L

A decision will be rendoered within ten (10) cal-
endar days after completion of investijation. Uh-on a
decision is rendered, if employe bellicvas it unjust,
his case may bc taken up on appoal within tan (10)
calendar days after date of such decision (submitting
in writing reasons thcrafor), ©o the higher officials
wnose decision shall be subjzet to anpesl. The richt
of app=al by cmployes! representative to thoe Chietr
Operating Officer or his represcntative is hereby
established. If the judgmont is in faveor of the
employe, he shall be compensated I'or wage loss sulier-
ed by him, and the charge stricien from the record.

A copy of the transcript of the tcestimony taken
at the investigation chall be furnished thz employels
represuntauiva."
The thrust of ithe claim rolated to the alloged viola~
tion of Rule 71 is that conz claimant was in Ffocl removad from his

position as Signal Tcost Forcman as & dicciplinary matter; that

when an employe is disciplined, he is entitled to the protection
provided him under Rule 71, such as the right to a "fair end im-
partial investipmatlion® after he is apprissd in writine of the
specifilc chargeé that have bgcen léveled ascinst him, the richt of
the employe ih-sgch “investization hsaring” o socuru nocessary
ultnesses bo tustify, and ihe right to be ropresentzd as the
hoaring Ly duly anthorized ruproﬁnaigﬁ'vas”of The Or;ﬁuixntion.

-
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nreotecidon, assceris the Cr aalzatlon, was not azrforded the
Sheboert, and, thoreforc, his roadval from his Signal Test Fore-
- cooition was dmpropor.

Tt Coarrier, on the othoer hond, takes the position

it tho clednaent was nolther discipiined nor dismissed from ihe )
Loucl Testu Foreman position., The Carrier contends that the
cleinant was romoved from éhdt ppsitionibecause of his lack of
quriifications to perform the job, and that the Agreement does
noi prohibit the Carricr from so doing. The Carrier contends
that Rule 72 of the Agreement is applicable to the_facts in this
case, that the claimant was informed of his right to request a,
hearing pursuant to the provisions of Rule 72, and that the
claimant did not avail himself of the opportunity of such a hear-
in: by failing to request one. Rule 72 of the Agrecment provides
ag follows: -

"Rule 72 - Unjust Treatmznt:

An cmmloye wno considers himself otherwise un-
justly vreatad shall have the sam: ri ht of hearing
and apnceal as provided above 1f written reguest is
nade to his immcdiate superior within ten (10) cal-
endar dayrs of cause of complaint.

Any coumlaint mads by one employe against anoth-
2r shall be madce in writing.” - .

In the light of the Carrier!s defesnse to the instant

claim that the clalimant was not disciplined but was removed be-

cavsa of lacl of qualifications, the Qrganization contsnds that
the Larrier cannot remove an employe for lack of qualifications

after he has hesn in a positlon for thirty days. Tho Organiza-

ion eites Ruls 60 of the Agrecment in support of this conton-~

b

tion. Rulz 50 of the Agrsoment roads as follows:
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"Rule 50 -~ Assi:niny Positlors:

In transferring zmployes to fill vacancies or
new positions in thweir own class, seniority shall
govern. An caployz trancfarrced in the exerciss of
smnlorlty righ»g in his ovn class and fa;llng to
gualify within thirty (30) calendar days may exer-
cise his senlority 1o displace the junior cmploye
(if his junior) in the same seniority class; if no
employe his junior in that class hs may displace
thz junior smploye (if his junior) in the next

75d

e

lower seniority cless in whlch his senilority will
permit him to work."

The Carrier responds to the Organ;zation's contention‘

ezarding Rula 60 by assertlnﬂ that it may remove an employe from‘T

a position for lack of gualifications at any time that 1t can be "
t_bTished that the employe in fact do=s not possess the neces-

sary qualifications to perform the duties of the position in

. vhich he is an incumoent, In other woras, it is the Carrier's

position that Rule 60 does not impose a thirty day limitation on
the Carrler in removing an employe from a position because of
lack of qualifications. Rather, says the Carrier, the fhirty
day provision in Rule 60 1imits the eﬁplove in his right to dis-
place cther employes when he is disqualifisd from his position.
That is to say, according to the Carrier, Rule 60 gives an
emnloye a right to exesrcise his seniority rights to displace
cther employes if the employe is diéqualified within thirty cal-
endar days following the assifnmcnt to the position In which he
is found to be unqualified, but that Rule 60 does not restrict
tha Carricr to any time period in removing an employe from a posi-
tion if he is de%erminad to bz ungualified in that position.
Insofar as Rule 60 is concermed, the Board finds it
unnocessary to make a determination. in this case as to whather
th» Carricrtc intarpr2tation or the O;ganizatiqn's interprctation

-
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af thnt Rule is the2 curr:et ont. ond the Poard wishes 1t to be

exorassly understood thai nothin: in this Opinion and Award is

intznudad to indicate in any vay vhether or not the Carrier can

FDLt£5'3‘ 

disguclifly an employs aftzr e has been in a position over thirty

calendar days. A detorminatica on that question is not needed

this case for the followinz reasons. L

The rzal losu> in this casz, s the DBoard sses it, is
’ v

in

vhether the claimant was removad from the position of Signai Test

Foreman because of his "lack of qualifications" as contended by

the Carrier, or whethsr his removal was disciplinary in nature,

as contended by the Orpanization.  The Carrier asserts that it

has the unrestricted richt to determine "which course to follow,

that 15, disqualification or discipline®. (Carrier’s submission,

p.14). TIn this regerd, the Board Believes the Carfier to be
clearly wrong. | . S |

The Board is of the opinion that théré is a distinec
tion between a situation on one hand whare an employe simply &
not possass the siiill or'eﬁpcrience to perform a job aad the

failure of satisfactory psrformancz is not attributable to any

oes

"rault" on
the job if
an employe
so because

structions

the part of the employe in the sense that he could do

ha wantad to, and a situation on the othzr hand whzre’

has the native ability to do the job but aoas,not do
he is careless, Iinsubordinate, or does not follow in~

or Girections that h=2 is capabls of following. The

formar situation is clzarly one that involves the issue of

-
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"oualifications"” and the lattor dows nob. One night say, for _;{" -
examyul r, that an amploye who is-femovad from his job for stealiﬁgHH-
is reomoved on thz basis that any person who steals 1s not "éﬁ;lié;fﬁ.
fisd" Tfor the job. Howevzr, 1t is clear to the Board thaﬁ in "'Li‘:h
such an exampie, removal from a Job for stealing is disciplinary”‘
in nature and does not involve the question of gualitications as
contemplated or intended by the JAgrzement. The Agreement provides.
for a very specifiec procedure to be fdllowed when disciplinary
action is taken against an employe, and that proceduré cannot be.
avoided by callinﬂ the action by anothasr nam=.

This is not to say that "lack of quallflcations and

"discipline™ are in all cases necessarily mutually exclusive.

_There certainly could be and undoubtedly are situations where an

employe is both ungualified for a job and has conducted himself in
such a manner as to Justify disciplinafy.éctiohw//Take, for E—-
instance, a man who does not possess the capabiiities in terms of
knowledse, ability, or experience to parlcorm the job in.question
and who also shows up on the job in an intpxicated condition. In
such an instancz, the Carrier could well have the option of decid-~
ing which route to follow in removing the cmploye f2owx his job ---
removal by disquslification or removél by éisciplinary action.
However, tha facts themselveg(must govern vhich course of actioﬁ
must be taken in any glven SLtuatiOQ, and simoly saying that a man
has been removsa d Tor lack of qualifications does not in and of it~
self make it =o. . s

This brinzs the Board 1o a considuratioa of the [facts

in this casc., The clalmant was ramoved from his joir i'or a numbar

>
]

9. _ i



———— e

PLB 586

ot roaosons as scot forth in the Carrierts October 14, 1969 1etbef,
to the claimant, The flrst stated reason was bocause the claimant -
hoed "failed to properly sup»rvisa the activitics of msn placed
undor you.". (Emphasis supplled. NOTE: The charge was that the
clal-ant had falled to supesrvise properly, not that he was not

cavawle of doing so.) The second stated reason was because the

claimant had "disregardzd direct instructions®, Several examples.‘f
were given in support of this reason: (1) The claimant had not _
disposead of aﬁ unsafe laddsr that ha‘had been told to get rid of3
(2) he had not seen to it that the Signal Shop had been cleaned
(3) Siso nal relays had bean shipped from the Signal Shop in an
inoperativs condition; (4) he had driven hlS personal automobile
during vorkling hours for Company.business in direct violation of
Carriar instructions; and (5) he hﬁd left work ahsad of tlme.

It cannot fairly be sald that the above reasons for
removal relate to "qualifications™. The claimant could have done
everything that the Carrier asked of him and was canables of

efraining from doing those thing; which the Carrier told him not

to do. He was removed not becausz he couldn't but rt=2cause he

didn't, Undzr those facts, the Board has no doubt that the remov~

al was disciplinary in nature.

Havins made this determination; it follows that the
Carrier was raquirad to follow ths provisionssof Rule 71l and 1t
did not, among otper things, conduct a hearing as required in that
Rule and 4id dbf provide the claimant the opportunity to secure

-
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viinessaes to testify in his b half at such a haaring. CoﬁseQueﬁgi;:‘
1y, th2 Board finds thot ths Carrier violated Fule 71, and that
tha claim has merit. .

As fof the remedy Tor this wviolation, the Board o
believes that the claimant had the obligation of mitigating the |
Carrier's dameges wnile he was pursuing his claim. When the- '
Carrier offered him the Slznalman position at Sacrameﬂto'oﬁ
October 14, 1969, the claimant should have taken that position
since the Carrier did not make that effer'contingent apon the h
claimant?!s droppinb the instant claim. Consequently, the Board
finds that the claimant ie entitled only to the difference in pay
between the Signal Test Foreman's peelti01 and the Slgnalman's
positicn for the period between. October 15, 1969 and the date
when the claimant took the Siznalman position at Stockﬁon; Fur-
thermore, from the date the cl&iment took the Signalman positioﬁ
at Stockton to the date that the Carrier offers to return the
elaimant to tha Signal T=2st Foreman'!s position, the elaimant is
entitled only to the difference iﬁ pay between tha Stockton
Signalman position and the Signal Test Foreman position.

As for reinstatement of thz claimant to the Signal
Test Foreman position, the Board makee the follovwring observations;v
The claiment has travelled a rather bumpy road in his’ employment
history with the Carrier. The Board has:no basis for evaluating
what would have happened to the claimant had the Carrier removed
him under Rule Tl .and followed the procedures under that Rule,
Suffice it to say that it i1s possible that the result may well

have boen disc charge. In fact, there is every indication that the

-
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note L Iin hhsﬂh the Carrior cendueted itstlf vis-a—~-vig the ola “ant

. . . : M .. iq £
to #ive i clalnaas a "breai™ and to avoid the

wan darbengad 1
neawnsity of discharr;in: hux, = A

Wy Board ba2lizves ihaﬁ i1t is reguired to dire ct tnﬁ ;
Carrizr to offer reinstatement to The clalwant in the biqnal Tes E

Foronan position, and it does so direct. At the same time, 1t iST

apparant to the Board that il the chargeo against ths clailmant

1

wau in that nooltion ware true and 1if the clalmant wgre

[(LI

whils h-

not o improve hlS Jjob p:rforuanﬁﬁ after h1° relnstatemﬂnu, he . Ts
likely not (e} remaln in that position for vea ry long Tnerefore,_,“‘
tha 3oard urges +he cla 1nant to consider deeply whether he shoufd

accopt the Carrizr's offer of reinstatement to the Signal Test 7f3f

% Foreman position., - . . ;;f:g_,. T
fe e e e AUARD <7 i o Ce e . oI
1, " The cloim is sustaﬁnnd to bhe ex tent uhat the Carrier

is directed to ofxer thb clalm ant relnstatemnnt to the p051t10n of

Signal Test Poreman and to comnensate thp claimant in accordancn

with thsz abovc Oplnlon for wage loss suffcred from October 15, 

1959 to the dats of such reinstatéimant offar. -
2. The claim to the extant that it is sustained is to be

imnlemented by the Carrier within thirty doys from the date of

this Awvard.

Dateod September 3~ , 1970. .

PR » MORRLS L. WYEES, ‘ q@t
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