AWARDNO. 6
CASENO. 6

PUBLIC LAW BOARD NO. 5392

PARTIES )
TO )
DISPUTE )

RAILROAD COMPANY)

STATEMENT OF CTATM

Claim of Enginesr J. W. Davi

1D Q77580, for reinstatemaat
with clear record and pay for all
time lost, including the wag2
equivalent of fringe benefirs and
that the FRA Enginssr’

Ceartification for Enginesr Davi

be resstablished showing no
record of revocarion of
Engineer’s FRA Certificatien.

QPINION OF BOARD
Claimant has been in the Carmiar’s
service since August 11, 1981 and has

besn an Enginesr since August 23, 1989,
As a result of charges dated February 20,
1992, investigation held Februzry 2§,
1992 and by letter dated March 23, 1952,
Claimant was dismissed from servics
stemuming from his operation as Zagnesr
on assignment Y15013 on Fedruary 12
1992 when, while operadng through th
Dirt Road Track, Claimant’s iin was
involved in a collision with Engina 1214
on Job Y103 at Hamler Yard.
Crdinarily, our functcn is 10 exam-
ine the record to determine whather the

Carrier’s disciplinary acden was sup-

w

w .

poried Dy subsiantial evidauce.

Although the parties have vigorcus)y ac-

BROTHERHOOD OF LOCOMCOTIVE ENGINEERS
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dressed thar issu2, because of lemer
written by Claimant, we are unabie to
perform our ordinary functon. In lezars
written by Claimant dared April 1] and
25, 1992 {Car. Exhs. E and G), Claimant
effectively admitted engaging in mis-
conduct and specifically sought leniency

from the Carrier:

I have leamed Tom my misizkes, ... [
wishi that you couid shew ma some
mercy ... Ineed my job and [ am asking
for any lienacy [sic] that you can show
me,

.. | would appreciate any lieniecy (sic)
that you could show toward me ... I
would appraciare your help because [
realizad that [ made a mistake. Irealize
that as 2 team we could have workad
bettar as a team and prevented the de-
railment. I lsarned a valuabile [sic] les-
scn in regard o working within the
rufes and if you will give me 2 second
chance I won't maka the same mistake
again. ... [Fior scme reascn [ let my
guard dewn and I flimed with disaster,
.. 1 have learned my lesson. .. If there
is anyway that you can heip me I would
appreciata your influencs, In renum I
will do the hest of my ability w be a
medel ampioyea. ...,

It is well-established thar it is zot
this Board’s functcn to dispense le-

niency. That funcuon belongs 0 =

1]



Carrier.! Given Claimant’s clear ad-
mission of misconduct and his request
for leniency, we have no authority to
darermine in the ordinary fashion that
the decision to impose discipline was
improper.

However, althcugh Claimant’s re-
quests for leniency deprive this Board of
the ability to determine in the usual
manner whather discipline was appropr-
ate, the impositon of leniency is never-
theless subject 10 review by us but under
the limited standard of determining
whether the Carrier’s actons wer2 arbi-
trarv or capricious.z

Managerial action is arbimary when
it is “without consideradon and in disrs-
gard of facts and circumstancss of a
case, without rational basis, jusdficadon
or excuse.”® Here, we are not satsiied
that the evidences supports 2 finding that

Y See e.g., PLB 166, Award [

Lzaniency is a martter w be decided by
Carriar; and whichever way such dszision
gces, the Board has no power @ change it
A direc: request for leniency, like the cone
here, implies acceptances by Petitioner of
Carrier’'s decisicn on the merits. The Soard
may not properly change such a circum-
stance, especially under the facts of this
case, which show that :he penalty impcsed
by Carrier was reasonabiy reiated w0 the se-
rigusness of claimant's offense and o ius
past performance. Carrier’s decision 'was
nCt arbimary or an abuse of managerial dis-
treden.

Again, see PL3 166, Award ] (determining

that '“Carrier’s decision *vas not ardimary <r an

abuse of managerial discrericn.™.

3 . - .
South Ceniral Bell Telzprone Co., 32 LA

1104, 1109 (Plar. 1863).
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the Carrier’s acdons in determining
whether to grant leniency were non-arbi-
trary. The record shows that the coili-
sion involved in this case occurred in
Hamlet Yard as a result of non-coordi-
nated movements‘. Yet, in determining
whether or not to grant leniency, the
Carrier made Claimant pass a test on
road territory (which Claimant did not
do to the Carrier’s satisfaction). See
Division Superintendent Davis’ lexer of
August 28, 1992 (Car. Exh. N):
If vou successfully qualify on the road
territery betwesn Rocky Mounr and
Hamlet, North Carclina, you will be re-
instatad to service on a leniency basis

We recognize that there is an overiap
of skills between road and yard service.
We further recognize that Claimant has
performed road service. But; this record
nevertheless does not sufficiently ex-

~plain why a rcad test was given as the

basis for leniency when the collision was
a resuit of movements attached to yard
service. We cannot find a rational basis
or justfication for the type of test that
the Carrier used to detsrmine whether to
grant leniency.

The Carrier has great discredon in
determining the qualificadons of irs em-
ployess and it is not the function of this-
Board to substturz our judgment fcr that
of the Carrier. But. the basis for the
Carrier’s decisions must at least te &x-
plained. That was not sufficiently done



in this case. We therefore are compelled
to find that the Carrier’s basis for de-
termining whether or not to grant le-
niency was arbimrary.*

The remedy in this matter shall be
limited. Given the context in which this
case arises, we can only require that the
Carrier make its determination of
whether to remrn Claimant to servics
through use of reasonable cdieria. Inm
this case, we shall permit Claimant’s re-
turn to service, but only if he satisfacto-
rilv demensiates to the Carmer through
2 test of his yard abilities that he can
safely operate the necessary eguipment
Claimant’s return to service is further
contingent upon his successful compie-
ticn of all other qualifying requiremsnts,
including physical examinations. Given
the fact that Claimant has eflectvely
admitted to the charged misconduct as
demonsirated by his requests for le-
niency, should Claimant successiully
gualify, reinstatement shall be without
loss of sentority or other rights and bene-
fits, but shall be without compensation

for Hme lc:\sr.5 )

% The fact that Claimant may have agresd o
those terms does nct change our conclusicn. The
terms must nevertheless be reasonable, Tais is
not a case liks Award 3 of this Beard where the
agreed upon impoesition of compliance with ZAP
requirements s a condition srecedant o rsum
to service was not unreasonabie in light of the
demonstrared misconduct by the smpioves. We
cannct say the same i this case.

The Crganizaricn’s arguments that Claimant

v amem

was deprived of a fair hearing ara rajsgied
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AWARD
To the limited extent set forth in the
opinion, the claim is sustained.

= R =T
Edwin H. Benn
Neutral Member

A B Montgoplery v
Carrier Member

./’
" £, L. Haydemr / Oz 7
Organimdon%}é&

Jacksonville, Florida

Dated: ;k,,y /a/e /f;/f/ .

Indeed, Claimant admined thar he was given a
fair hearing. See Tr. 101:
Q). Mr. Davis, do you feel this has besn 3
fair and impardal invesdgation?
[Al. Yes, sir



