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AWARD NO. 6 
CASE NO. 6 

PUBLIC LAW BOARD NO. 5392 

P,iRTIES ) BR~THE~H~~DOF LocoMom E.NGINEER~ 
TO 

DISPUTE ! CSX Tz&~?oRT.~~~o% WC. (FORMER SE.OOMD COAST LIXE 
RAILROAD C!~P.~Y) 

Ciaim of Engineer 5. W. Davis 
JD 077530, ror reinstaierr.eat 
with clear record and pay fcr aJl 
time lost, includin+ the wage 
equivalent of fringe oenefits s.bd 
that the FR.1 E;l;ineer’s 
Certikation for Enzinecr Davis 
be reestablished ?howiaS co 
record of revocation Of 

En$neer’s FR.4 Cerrirication. 
(-IPIMON OF BO.4RD 

Claimant has been in the Cater’s 
servic: since August 11, 198i aed has 
be-3 an Engneer since August 36. 1989. 
As a result of cIfarges dated Febxaq 30, 

1992, investigation held February 35, 

1992 and by letter dated March 33, 1952, 

Claimant was dismissed from service 
stemming from his operation as Ec,F,leer 

on assigment Yl5015 on Febmzry 15, 
1992 when, while operating +kzougi :he 
Dir: Road Trac!c, Ciakant’s tix was 
involved in a collision wi;b Eqke 13!J 
on Job Y 103 at %.tcier Yard. 

Ordi.narily, our fur&x is 10 exm- 
ice the record to detex5ce whether the 

CaiEiei’S &Ciplin~ XdOli 723 SUP- 

ported by substantial evidecc:. 

,titiough the parties have vig;ccsLy ti- 

dressed that issue, because of letters 

written by Clainmat, we ze unabie to 
perform our ordinary knction. In letters 
written by C2imant &ted A& I! and 

2.5, 1992 $2~. Exhs. E and G), Clakmnt 
effectively admitted ecSaginS in RIIS- 
conduct and spec.Xcally sought Ietiexy 

from the Carrier: 

I have lemedfrommy ni~fa!~~~.... I 
wish tbat you couid show mc mme 
mercy . . . I need my job md I am zking 
for my lienar/ [SIC] ihat you cm show 
me. 

f t l 

. . . I would appreciate my lieniecy [sic) 
rhat you could show toward me . . I 
wouid aopreciate your he!p becxue I 
reaitzd .&at I made a nism!e. I mike 
that as a ream we couid have workd 
beer zs a mm and prevented the de- 
raihenr I Imed a vaiubie [sic] les- 
son in rqyd to working within fhe 
n&s and n you wiII give me 1 second 
chant: Iwon'tmtika rhesame mistia 
a$xIl. . . . mar some rcls0" I let my 
guard down andI r%md wirh diszsrer. 
. . . I have Iearned ;ny leson. . . If herz 
is anyway that you cp he!p me I would 
appreciate your imluex:. In xril ! 
w3.l do the best of my abiiiiy to be 1 
mcde! c?npioyea. . . . . 
It is we!I-established iliar it is 3ot 

this Board’s function to disPense !e- 

niericy. That function be!on~s to the 



_--, 
: I . . PLB 539J2,$wD:d; 

. . 
Page 2 

Carr;.CZ.’ Given Claimant’s cIear ad- 
mission of misconduct and his t’~quest 

for leniency, we have no authority to 

de:e.rmine in the ordinary fashion that 
the decision to irnpose discipline was 

improper. 
However, although Claimant’s re- 

quests for ieniexy deprive this Boxd of 
the ahiliry to determine in the usual 

manner whether disciphne was appropti- 
ate, the imposition of !eniexy is never- 
thekss subjec: to ;eview by us but under 
the limited standard of de:e;r;.inizg 
whether -the Carrier’s acdons were ski- 

trar/ or capricious.’ 
-Xanagerial action is arbirary wheu 

it is “without considemdon ad ia dke- 
gard of facts and circumstances of a 
case, without rational basis, justiZc3tion 
or excuse.7’3 I%::, we are not satMe+. 
that tie evidexe supporn a finding that 

the Carrier’s actions in determiting 
whether to gxmt leniezxy were non-arbi- 

easy. The record shows that the colli- 

sion involved in this case occ,uz-ed in 
HamIet.Ysrd as a result of non-coordi- 
nated nsovements. Yet, in determining 
whether or not to grant leniency, the 
Carker made Clahant pass a test on 
road territory (which CIaimant did not 
do to the Carrier’s satisfaction). See 
Division Supetitecdeat Davis’ lexe: of 
Aug.tsi 23, 1992 (CZ. Eti. N): 

If you successitiy qualii/ on the read 
cetitcry between Rocky .Mounr and 
%a.miet North Cxoiim, you will be re- 
insuted to service on a. !cniency basis 
. . . . 
We reco,gniae that there is an overlap 

of &ills between road and yard service. 
We f?m&er recognize that Claimant has 
peeforsned road seAc:. But, this record 
nevertheless does not sufficiently ex- 
plain why a road test was given as the 
b&s for leniexy when the collision was 

a resuIt of movements attached to yard 
service. We cannot find a rational basis 

or justification for the type of test that 
the Cazier used to deznine whether to 

*“rant Ierciency. 
Tne Ctier has great discceion in 

detemining the qualikations of its em- 
pioyees anti it is no7 the function of tis- 
Board to substitute our judgsezst for that 
of the Carsier. But the basis for the 

Ctier’s decisions must at least he ex- 

plained. That was not sufficiently done 
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in this case. We therefore are compeLed 
to find that the Carrier’s basis for de- 
termining whether or not to grant le- 

niency was arbitrary.* 
Tie remedy in this matter shall be 

limited. Given tie context in which this 

case arises, we can only re+re &at the 
Carrier make its determination of 

whether to rexurn Claimant to service 
through use of reasonabie crkerla. In 
this case, we shall permit Ciairnanr’s re- 
turn to service, but oniy if he satisfacro- 

rily dernonsntes to the Carrier ti~ough 
a test of his yard abilities that he can 

safe!y operate the nectssary equipment. 
C!airna.nt’s return to service is further 
contingent upon his successful compie- 
tion of all other quaiifyiig require.m:nm, 
including physical examinations. Given 
the fact that Claimant has effectively 
admitted to the charged misconduct as 
demonsmated by his requests for le- 
niency, should Claimant successfully 
qualify, reinstatement shall be without 
loss of senioriry or other tights and bene- 

tits, but shall be without compensation 
for the losr’ 

4 The %e: that C:simant may have ageed ‘a 
time terms does nor c.iange OUT conclusicn. l%e 
rem rn”S1: ncvathe!ess be reasonabie. l33 is 
not a csse !ke Award 3 of ihis 3oard whm the 
agreed upon imposition of compiimca with E.42 
rytiemenn as a condilion ?c&eX to icmm 
to service was not unreasonable in !ighr of rhe 
demonstrated misconducr by me tmpioyee. We 
cannot say the same 51 this case. 
5 

AWARD 
To the limited extent set forth in the 

opinion, the ciaim is sustained. 

Neufnl *Member 

Jaksonviile, Florida 

Dated: c;lz, 

Indesd, Claimant admiaed that he was given a 
fair heuing. Szr -rr. 101: 

[OJ. ‘Mr. Cati, do you feel tis has been a 
fair and impamai ~vesd~ation? 

[Aj. Yes, sir. 


