
AWARD NO. 18 
CASE NO. 18 

PUBLIC LAW BOARD NO. 5392 

PARTIES ) BROT~~ERHOODOF~X~M~TM~ENGINEZRS 
TO 1 

DISPUTE 1 csx TRANSPORTATION, INC. 

STATEMENT OF CLAIM 

Claim for full reinstatement of 
dismissed Engineer D. Ii. 
Owens (CS.XT ID+ 173115) to 
the service of CSXT. SUCh 
reinstatement to include re- 
moval of all record of disci- 
pline of this instance from lhis 
personal record (PS- 101, full 
pay for all lost wages be@- 
ning on September 1, 1995 to 
final adjudication, cumulative 
vacation time undisturbed, 
seniority standing unim- 
paired, all Health & Welfare 
benefits intact and unreduced. 
and full restoration of all 
other righhts thereto pertaining 
to his employment with CSXTT. 

OPINlONOFBOARD 

Claimant. an Engineer with ap- 

proximately 17 year& of &-vice, was 

dismissed by letter dated September 

1, 1995 for failing to protect himself 
from injury and for being accident 

prone. 

The ix0 allegations will be sepa- 

rately addressed. 

A. Claimant’s June 11, 1995 
InjIll- 

On May 12. 1993, 

Superintendent’s Notice No. 113 is- 

sued statig (Car. EI& A at 1%): 

TO: AlI Concerned 

SUBJECT: Ha.zardousWalkin_e 
Coriditions 

BO?-LESTERMINAL 

Due to track work underway. all 
employees should exercise e.xmme 
caution while working on an around 
all tracks from tie north end of ihe 
receiving yard to location ‘302” at 
Boyles Yard. Birminghm. AL. 

Au concerned must be on tb.e look- 
out for uneven wallwavs. loose bal- 
last and other walling hazards 
within this area. 

Claimant was familiar with the 

notice. Tr. 62, 69. Nevertheless. on 

June 11, 1995 at 1710 hours, 

Claimant stepped on a rail anchor 

laying in loose ballast and tiisted 

his knee. Tr. 16. According to 

C!aimant (Tr. 62): 

[A] We were crossing the noti 
end of ;he F?.eceMng Yard in 
Boles. ;?iabama. I sreppet on 
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an object beside the rail and 
twisted my knee. 

Further, according to Claimant 

(Tr. 64-65): 

[Q] Did you note that object when 
you srepped on it? 

[A4j No. sir. I didn’i see it. 

Claimant had surgery on his 

knee and. as of the date of the in- 

vestigation (August 11, 199S), 
‘Claimant was still under the care of 

a doctor. Tr. 72. 

Substantial evidence supports 
the Carrier’s determination that 

Claimant did not protect himself 

from injury as required by the 
Carrier’s rules. The Carrier’s Safe? 

Policy Statement states in pair that 

(Tr. 66) “[n]o action should be taken 

until we are fulIy aware of the haz- 

ards involved and have a plan to 

avoid injury.” The rules generally 
require employees to work safely. 

Superintendent’s Notice No. 113 is- 
sued May 12. 1995 warned employ- 

ees to be aware of “hazardous 
walking conditions” and further 

warned employees tiat they “must 
be on the lookout for uneven walk- 

ways, loose ballast and other walk- 

ing hazards within this area”. 
Claimant was aware of that w-am,- 

ing. Nevertheless, on June 11. 
1995. Claimant stepped on a iail 

anchor which apparentlv _ was in 

plain view or should have been seen. 

Substantial evidence therefore sup- 

ports this portion of the allegations 

agamst Claimant. 

13. The Accident Prone 
Allegations 

Claimant was also found by the 

Carrier to be accident prone. The 
evidence suppoting that assertion 

came from Assistant Division 

Superintendent J. B. Cato’s testi- 

mony that Claimant had sustained 

nine incidents of injuries [including 

the injury in this case) from 

November. 1982 through June, 

1595. Cato then compared the 
records of five employees immedi- 

ately junior to Claimant and five 

employees immediately senior to 

Claimant and those 10 employees 

had an average of 1.6 injuries. Cato 

made further comparisons concem- 

ing safery contacts and salaries and 

found Claimant had similar factors 

when compared to those employees. 

Cato concluded (Tr. 91) “[clompsring 

his record to those of his peers. I 

definitely see that Mr. Owens is an 

injury prone individual.” 

With respect to-the eight other 
incidents of injury relied upon by 

the Can-ier, it does not appear from 

this record that there were investi- 

gations and discipline or that 
Claimant was dere+nnined to be re- 
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sponsible for those other eight in- 

! ; ‘7 

L; 

At first blush. the awards on this is- 
sue involving the Carrier are in ap- 
parent conflict. However. closer ex- 
amination shows that the most re- 
cent awards directly on point which 
specifically address the accident 
prone allegation favor the 
Organization’s argument of the need 
for the Carrier to make a showmg 
that rhe employee was derennined to 
be responsible for the tired in- 
staxes. ?I.3 4833. Award 32 was 
decided in December, 1992 and PL3 
3411, ALYU~ 1 was decided In 
Sectember. 1993. Those awards 
w&e decided after PLB 3741. Award 
121 which favored the Carrier’s posi- 
tion. 

juries. 
On this property. the issue of 

accident proneness as a basis for 

discipline is not a new issue for the 

neutral member of this Board. In 

PL,B 5416, Award 21 the abil@ of 

this Carrier to rely upon accident 
proneness as a basis for discipitie 

where the incidents of injury w-i-ich 

were not determined to be the em- 

ployee’s fault was discussed a? 
length. Based upon a review of p;-lor 

awards involving the Carrier, tie 
relevant portion of PLB 5416, ALLLZT-d 

21 stated as follows (id at 3-5j 

One of the most important functions 
of the xbitration process is to pro- 
vide srabilip to collective bargaining 
relationships. Where an issue has 
been decided in the p&es’ re!ador.- 
ship, it is nor the funcrion of a 
Eoard in a subsequent case to rede- 
tenrim the matter de ~OL‘O each I%II~ 
the issue is raised. With respect IO 
pfior awards. it is we&accepted Thai 
when an issue has been decided our 
fwcdon is only 10 determine if the 
prior award is palpably erroneous. 

Frcm what is before us. then. the is- 
sue of wheTher the Carrier needs to 
demonstrate responsibility by the 
employee for tie cited ~k~.raxes of 
injufies to suppofi a disciplinary ic- 
tion based upon allegations thar -&e 
employee is accidenr prone is not a 
question of first impression. z-le 
Carrier cites us to one award (wtic:? 
in turn cites another) favorii~g its 
position that fault need not be 
shown and the Organization tires 
us to five a>vazds v.ith ianguage 
smCng the opposite. 

Therefore. it is fair to conc!ude that 
although at one time berveen the 
parries fault may have been irrele- 
vant in accident prone cases. sine: 
1992 Boards reviewing these kinds of 
cases have required the Carrier to 
demonsuate that the employee had 
been found to be in some way re- 
sponsible for rhe prior injuries. 
Indeed, PLa 5441. Atmrd 1 specifi- 
cally reiied upon that holding in PLB 
4833, Award 32 [“Without such a 
h-ding under the standard set fond 
[in PLB 4833. Award 331. the Carrier 
has not met its burden of proof to 
show that a particular individual is 
injury prone. 3. 

We do not fmd those most recent 
awards between the parties relied 
upon by the Organization to be pal- 
pably in error. How we would decide 
the question on a de ROW basis is 
therefore irrelevant. For stability 
purposes. be%zeen rhese parties and 
because the most recznt awards 
state that in order to fmd that an 
employee is accidenr prone. there 
must be a demonsuation thar. the 
employee was determined to be re- 
sponsible for the cited instances. we 
are therefore required to defer m *&at 
line of authoxi~. On this propen/. 
in order for tie Carrier to discipline 
an empioyee for being accidenr 
prone. tie Cai-i?er must demonsuaie 
that responsibiliq :vas assessed kcr 
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the cited injuries against the em- 
ployee for the cited incidents. 

Therefore, because 15 of the 18 inci- 
dems relied upon the Carrier in rMs 
case were instances where no inves- 
tigations were he!d and no disci- 
plinary actions were assessed. uxier 
the authorit] developed benveen 
these pa-ties. the Clmer could not 
rely upon those 15 incidents to 
show rhat Claimazr was accident 
prone. Under the circumsmnces. 3-i-e 
have no choice bur io sustain the 
Claim. 
That logic must appiy to this 

case as well. There is no evidence 

that the eight other incidents 

resulting in Claimant’s prior 
injuries were his fault. There x-ere 

no investigations, discipline 
assessed or other findings that 

Claimant caused or contributed to 
those other eight injuries. Based 

upon PLB 5416. Award 21, 

substantial evidence therefore does 

not support the Carrier’s 
determination that discipline xvas 

also appropriate because Claimant 
was accident prone. 

Tne Carrier’s cited authority in 

its submission is not persuasive to 

change the result. First DiL-ision 

Award 20438: PL.3 542, Auard 2; 

and PLB 4724, Award 4 did not in- 

volve this Carrier. 

C. Remedv 

The remaining question conc2ms 
the remedy. 

The Carrier dismissed Claimant 
for two reasons: (1) failing to protect 

himself from injury and (2) for being 

accident prone. As discussed. sub- 

stantial evidence supports the first 

ground but not the second. The 

amount of discipline chosen by the 

Carrier (i.e., dismissal) therefore 
cannot stand. Under the circum- 

stances, this Board is of the opinion 

that a 30 day suspension will serve 

to get the message through to 

Claimant that in the future he must 

protect himself from injury as re- 

quired by the Carrier’s rules. 

Our desire is that Claimant be 
made whole for lost wages and 

benefits less the consequences of a 

30 day suspension. Ordinarily, we 

would simply require Claimant’s 
reinstatement and would further re- 

&ire that Claimant be made whole 

for lost wages and benefits less the 

consequenc2s of the 30 day suspen- 

sion. However, this Board is uncer- 

tam of Claimant’s condition and the 

status of his employment relation- 

ship. 

The record shows #at Claiinant 

had surge? and, al least as of the 
date of the investigation. was still 

under a doctor’s care. We are also 

advised that Claimant has insti- 

tuted litigation against the Carrier. 

We d0 not IhOT, hOW2v2r. Wh2?22i 
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Claimant is capable of returning to 
work and further do not know the 

status of that litigation. 
Therefore, in addition to reducmg 

Claimant’s monetary entitlement by 
the consequences of a 30 day sus- 

pension, Claimant’s backpay and 

benefit entitlement shall be funher 

reduced by any sum of money he re- 

ceived (or shall receive) for lost 

wages and benefits from any com- 

pensation proceedings or other legal 

action instituted against the 
Carrier. C!aimant shall be entided 

to reinstatement, but only if he 52s 

not waived that right (e.xpressly or 

by implication) in any legal proceed- 
ings and further only if he passes 

the ordinary return to duty esami- 

nations. This Board shall re:ain 

jutisdiction for any disputes con- 

cerning the remedy. 

AWARD 

Claim sustained in accord with 

the opinion. _ 

Neutral Member 

Organization Member 

Jacksonville, Plotida//_ /9F ’ 
Dated: 

/ / 


