ACCTDENT PRONE--CLAIMANT EXPERIENCED 22 PERSONAL
INJURIES IN APPROXIMATELY 17 ¥YRS.' SERVICE

Award Yo, 1
Case Mo, 1

PUBLIC LAY BOARD NO. 542

Parties: United Transvortation Unlon
and
Pittsburgh, Chartiers and Youghlogheny
Railway Comnany

Statement of Claim: "Request for reinstatement with full onay for
all time lost by claimant S, G. Wisnlewsgki
from date of dismissal (Septamrpr 11, 1963)
until restored to service with seniority
uminmpaired and a2ll vacaticn, lﬂoUTﬁPvg, pro-
motien rights, if any, gna rcnalon rizghts
returned to former status,

Discussion: The orverative rules in this casgse are the

-y

"ol lowing which state in pard:

"Article 5 - Investizaiions®

"{a) So far as praciicable, Yardnen will te
e I A B R T e hata st -'|--|m-»-'l-: P LI I P R 1--.--3--_-.
-‘::z v:—-& ——t e A - e b wra ‘JMJ-\AU"-J Van brlaa Lalw ¥ .I.A;(:—,
finished work or just prior to raovortinzg for

work, Yardmen required to revort under
above provisions or during layover time to
give information at investigations or hear-
ings where they are not at fault, rill be
vald for time so held..."

"Article 6 - Trial of Yardmen and Switch-
tenders"
"(g) No Yardman or switchtender uwill be
suspended, reduced, changed from run or .
discharged without Jjust and sufficient cause
and will be given a falr and impartial Lrial
within fifteen (15) days frem date .of
offense..,, and if found not guilty, will be
paid such wages as he would h ve earned during
time of suspension; and if found guilty and
he is susvended or discharged and it is -
aTterwvards vproven that he is not guilty, he
will be reinstated and paid for time lost.
Notice of suspension, discharse, ete., shall
be in writing, stating time of suspension-
together with charge. Yardmen and switch-
tenders #ill not be held off duty pending
mincr investigations,



PLEB 5448

-2 Award No, 1

"(b) Trazinmed or yardmen, working under the
provisions of thls agreement, will be notified
in writing, the nature of the charge, which
will centaln full znd clear statement of the
charges, =2nd may nave the assistance of any
member or members of the committee, if they
so desire.,
(c) se e
(d-) ' XE)
The Claiment was a tralnmzn with seventeen years
seniority at the time of his dismissal {rom service of carrier,
On August 20, 19€8 the Claimant suffered an injury to his right
shoulder wnile attanpting to operate a cutting lever., An Investi-~
gation was held on August 30, 1968 in connection with the
August 2Cth injury. A Trial was held on September 3, 1968 and
on September 11, 1968 the Claimant was notified that he was dis-
missed for: (1) violating General Rule 1 of the Carrier's Book of
Rules regquiring "Employees must exercise care to aveold injury to
themselves and othars® and (2) being an unsafe employee as
] » - > = x ] v -
evidenced by twenty-two personal injuries since his employment in
1951. At the September 3, 1968 Trial, the Claimant did not

answer any questions or make any statements at the direction of

his representative.

Carrier's Position

The Carrier contends that there is sufficient competent evi-
dence to support both charges levelled against the Claimant. It

notes that the claimant did not exercise proper care in attempting



PLB 54K

-3m Award No. 1

to operate the cutting lever. The Claimant had been a Trainman-
since 1951, and it is a standard and common funcﬁion for a Train-
man to operate cutiing levers. He should have teen aware that

at times cutting levers can be hard to operate arnd on occasions
may be defective., Cn these occasions extra care has to be taken
to avoid injury. The evidence shows that, glthough the Claimankt

hed diffleculty in overating the cutting lever, he, nevertheless,

o

made repeated efforts to operate the levar, resulting in his
shoulder injury. Tne Clalmant's personnel reccord shows that he
has sustained six injuries from 1955 to 1967 while attemvhing to
operate cutiing levers, opening kauckles, adjusting couplers,
releasing haud brakes or throwing switches. 1Tnis past expoerience
snould have put him on notice of the great care that has to be
exercised to avoid]injury in train operations,

Concerning the seccond charge, the Carrier states that,
while it would not have dismissed the Claimant solely on the
first charge, when his total injury record is analyze&, there can
be no reasonable doubt that the Claimant was an unsafe employée.
He had suffered twenty-two injurles since the initial date of em~
ployment. He had lost considerable time away from employment and
had received direct or court settlements in seventeen of these
injuries. The Carrisr wés now facing a $50,000.00 court suit
for injuries suffered in a June 13, 1967 accident, The Carrier

states that the Claimant's conduct shows a repeated pattern of

injuries and there has been no improvement in this aspect

-
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throughoutkﬂs emPloyment career, He has proved himself to be
accident: prone and bereft of ordinary caution in the performance
of his dutles. Ic¢ has acted in such a way as to be a hazard to
his fellow employees as well as to himself, His conduct is
potentially very costly to the Carrier,

The Carrier also deniés that there was anykthing improper
in holding roth a1 Investigation and Trial.- This procedure is
provided for by the collective Ttargaining agrecsment and it does
not place tho C]imant in doutle jeopardy. The Carrier is‘entitled
to seek to asczriain Tacts concerning accidents and injuries in
order to determine whetner the Claimant should stand Trizl. The
Carrier conscdass tiast it has, in the post, conly used the In.
vestigation as the forum to assess culpability and discipline -
but its action cannot be éonstrued as a wailver of a clear and

unequivocal contract provision.

Organization's Position '

The Organization maintains that the discipli nrary pro-
ceedings were fatally defective because the Carrier placed the_.
Claimant in double jeopardy by subjecting him to two 1ldentical
proceedings for thne same offense., The Carrier, in candor, mist
admit that the practice on this property was Lo hold only one
proceeding, called an Investigation. An examination of the
tfanscripts of both proceedinzs will clearly reveal that the
Claimant was subject to two trials. There was no other basis or

reason for reviewing the Claimant's past service record at the
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Investigation,'if the sole purnpose was to develop facts about the
bersonal injury cn August 30, 1968, . The Carrier's conduct at this
Investigation shows that 1t had already prejudged the Claimant
and vwas using every Dossible means to terminate his emdloyment -
just cause or not.

Substanbively} the Organization states that there is no
combetent evidence to prove that the Claimant was gullty of any
such violation resulting in personal injury. The Claimant had no
way of knowing that the cubting lever was Gefective, He had no
X-ray eyes" to detact the faulty mechzonism in ite steel housing.
All the evidence showzd was that there was a defective cutting
lever and that the Claimant was injured. This does net establish
any violation of Hule i. The Organizatioﬁ stress=s that this
Carrier employs no car inspectors and that all car inspections
are made by outside carriers.

Tne Organization further states that employees are
tdammed if they do and dammed if they do not." If they fail to
report, even a minor injury, they are subject to disgipline. If
théy do comnly and report, then they are subject to being charged
with being accident prone. A large measure of the accidents
which occurred are due to defective equibment whicn the Carrier
has not repaired or revlaced, despite repeated ovrotests. Rall-
roading is a hazardous occupation and the Carrier has not
cooperated to reduce the inherent risks.

The Organization states one, that there 1s no evidence

of culpability on the part of the Claimant in the incident viich
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gave rise’to the Investlgation and’Trial, and seccndly, many of
the incidents revorted on the Claimants's service recoré are inci-
dents which would ordizarily be overlooked excepnt for the fact
that the Carrier is now making a determined effort to get rid of

the Claimznt desvite his long years of service.

Fincding: The Board, upon the wnole record and all the evidence,
finds trnat theAemployee znd cerrier are Tmrloyee and Carrier
within tne meaning of the Railyway Labor Act, as amended; that the
Board has jurisdiction over the disbute, and that the rparties to
the dispute were given due notice of the hearing thereon,

The Board finds that, upon the record of this case, the
Carrier had just and sufficlent cause to dismiss the Claimant from
its service. The Board mustladmit ihat the evidence is inconse-~
quential to vrove that the Claimant was guilty of failing to act
with ressonable care and prudence to avoid the accident on
August 20, 1968, resulting in & shoulder injury. Had this been
the'only charge agalnst the Claimant, it would not have surrorted
the disciplinery sanction of discharge.

But vhen the EBoard considers the second charze, namely,
that the Claimant has‘been an unsafe employee since the date of
his employment, 1t must fiand that the Carrier's determination, that
this charge was supported by the employeg service record, is not
an unreasonable determinaticn, and this total record does not
brand the Carrier's finding as'capricious or arbitrary. Of

necessity, a considerable period of time must pass before-a
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Carrier can make an effective and’meaningful judgment &s to

whether a given embloyee has evidenced or disrlayed a vropensity
for incurring injuries, wvhich indicates either an inability or a
disregard of approdriate operating or safety rules., The Carrier

is entitled z2nd even reguired to determine wh s
entltled 204 even requlred to detery 1t arn

it
nit

:
R

such an employee to remein it its service in order to protect and
safeguard the employee, his Tellow embloyees, its property and
the wroperty euntrusted to i1ts custody as a common carrier.

When the Board examines the Clailmant's service record it
finds that ne has been involved between 1352 énd 1967 in a sub-
stantial numbcr of accidents arisiﬂé frem train oberations with
the excenticn of the incident on Auenst 16, 19AL when a foreion
object flew into his eye while riding cars in McKees Rock Yard.
Many of these injﬁries necessitated rrolonged absences from work,
such as the injury on June 22, 1955, November 10, 1955,

March 20, 1962, December 17, 1964 and June 13, 1967. Other in-

juries have subjected the Carrier to expensive litigation. The

Carrier after fifteen years of this sort of experience can

i

H

properly determine that an employee, who has been involved
twenty~two incidents resulting in personal injuries, is an
accident-prone employee whom it cannot afford to retain in its
employ. Without passing judgment on each and every item on the“
Claimant's service record, the weight of the record indicates
that the Carrier's action was not arbitrary or unreasonabvle.

With regard to the procedural objections interposed by

*
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the QOrs
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anization, the Board must find that while in some instances
they have merit, they, nevertheless, do not constituts reversible
error. In the first place, the Carrier cannot be held to have
committed materizl error wnen it followed clearly ocutlined and
delineated contractual provisions providing for both an Investi-
cation and Trial. It wdbuld be a strange holding to state that
adherring to provisions set forth in a voluntarily azreed-upon
contract, was a fatal vrocedural error., Conceeding that the
Carrier 4id not always hold both an Iavestigztlon and Trial, such
intermittent Carrier action cannot te held to be a Torfeiture or
an znolishment of clear and uneguivecal contract vrovisions,

" The practice 18 not that prolonged and extended so as to consti-
tute the revudiation or waiver by the Carrier of these relevant
contractual provisions., The Carrier would be well advised here-
affer to confine the Investigation solely to determining facts
concerning‘the causes of the incident under investigation and
omit such matters as the introduction of the Claimant®s service
record - but this introducpion of the record was not a material
error - eéen tnough irrelevant at this proceeding.

The Board must conclude, after reviewing both the sub-

stantive and procedural objections interposed by the Organization
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thet they do not constitute a valig basis for setting aside the

Giscipline imvosed zzainst the Claimant.

AWARD: Claim denied.

A.Vwéiéfﬁ?
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serg, Chairman aﬁg Neutral Member
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Partles:

PUBLIC IAW BOARD NQ. 542

United Transportation Union and
Stanley G. Wisnlewski

and
Pittsburgh, Chartiers and Youghiogheny RR Co. |

This Public Law Beard was reconstituted on Novemter él,

1973, by the National Medlation Board and the Chairman was authorized %o te

the Third and Merits Neutral Member of this Putllie Law Board, by the N. M. B.

The chronology of events btoth antedating and subsequent

to November 21, 1973, is as follows:

Ausust 20, 1668 - Claimant Wisniewski, a traimsan .
then with 17 years senlority, suffered an injury to
his righi shoulder attempiing to operate a cutting
lever.

|
Septenber 3, 1968 ~ Carrier held a duly noticed !
trial as a result of this incldent.

|
Septenter 11, 1968 - Carrier dismissed Mr. Hisniewski
for having violated General Rule I of Carxrrier’s Book
of Rules, failure to exerclse care to avold personall
injury on August 20, 1968, and for teing an unsafe |
employee as evidenced by 22 personal injurles since |
his initi=1 date of employment, May 10, 1951. I

January 9, 1969 ~ Carrier's highest officcr designzted
to hear appeals denied Organization's appeal, seeking
to have Claimant restored to service. |

March 10, 1970 - Farties established Putlic Law anrd

Mo. 582 ond selected Jacob Seidenberg, Esguire, to ba
the third and neutral member of Boaxd.

April 22, 1970 - Hatlonal Medlation Eoard issued
of;icial certificate of appointment to Jacob uﬁidenberg,
Esguire, to t= the third and merits lNeutral ilsnber of}

the Board. |

July 1, 1970 - Publie Law Beard convened and heard

arguneitt cn the clalm of Mr. Wisniewski.

Septenber 22, 1970 ~ The FPoard, by a 2-1 vote, denled
the clain, <n the ground that whils the charse that the
Claimant had falled to act with reasonable care and |
vrudence was not conclusively proved, the othexr charge,
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l.e.; that the Clalmant had bteen an unsafe employee
since the date of his employment, was supported by the
employee'’s service record. It held that the Carrier
had therefore not acted arbltrarily when it removed
the Claimant from service on the basis that he had

, incurred 22 injuries between 1952 and 1967.

July 5, 1972 = The Claimant filed an appeal from this
Award in the Federal Court, kestern Districet of Pennsyl-
vania, requesting that the Court reverse the Fublic Law
Board and reinstate the Claimant.

Fetrary 20, 1973 ~ The Federal District Court remanded
the case to the Public Law Board "so¢ that the Board night
receive evidence related to the accidents in which ths
retitioner was invelwved, refuting or estatblishing whether
he is an unsafe employee.”

Subsequently, the Clainant re-petitioned the Federal
District to reconsider its Ferzuary 20, 1673, Orxder and
instead order the Carrier to re-instate the Clainant be-
cause the Award of the Public Law fcard "lacked foundation
in reason and fact and exceeds the Jjurisdiction of said
Board."”

Arxil 13, 1673 - The Federal District Court denied the
Claimant’s request and ordered that the Board be re-
activated for "the rurrose of concidering zll perti-
nent matters bearing on the plaintiff's digaissal. A
full and complete oprortunity shall te afforded the par-
ties to offer testimony related to the issue of his dige-
nissal tased on his invelvernent in twenty-two accidents.”

Cetorer 30, 1573 - The United States Court of Appeals for
the Third District denied appellant's appeal tecause the
Distriet Court's Order was not a2 final, and therefore not
an appealable order,

Yovenber 29, 1573 - pursuant to the National Medlation
Board's Letter of Neventer 21, 1973, reactivating Publie
Law Board, the Neutral Menbter wrote to the rartisan mam-
bers suesesting that the Toard raconvene on January 24-25
1974, The partisan members agreed tec these suzgested dates.

Janvary 3, 1974 - The Neutral Menber wrote the partisan
nembers to send him thelr resrective sulnissions, on or
before January 19, 1974, which request the pariiss com-~
plicd with.
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Janunrr 24, 1974 - The FPubtlic Law Board -convened

and heard argunent tased on the respective Sulmissions
and facts of the case., The Orzunization argued that

the Award should bte set aside because the original

trial of the Claimant violated Article & of the then
applicable Agreement in that sald Trial was held nore
than 15 days after the laat of the previous 22 zcecidents.
The Organization alse objected to the Board considering
natier on the 22 accldents as belng extranszous to the
recordi upon which the discipline was bassd. It also
contended that 1t was not able to analyze at this tine
all the data on the 22 accidents sutmitted. It also
reised a grestion as to whether it was teing furnished
all ths siatenents contained in the records dealinz with
the 22 accldents. After hearing the Crganization'’s posi-
tion, the Board issued an Interim Order granting the poar-
ties the privilege of sumitting written replies by iarch
1, 1574, to the Sulmissions presented to the Loard at the
January 24, 1574, Hearing, with the further privilege of
filing, by March 15, 1974, written answers to sald written
replies.

Fetrvary 28, 1974 - The Carrier wrote the Heutral Hember
of the Boaxd that it did not wish to file any written
Teply to the Organization's Re-sumission.

March i, 1974 « The Orgzanization filed a written Answer
to the Carrler's Re~sumission.

March 15, 1974 - The Carrier filed its Reply to the Organi-
zation's Answer to the Garrier's Re-sulmissione.

Carrier's Pesition

The Carrier contended that the Organlzation was in error in its
procedural contentions. It stated that pursuvant to the Court Grders of Felru-
ary 20 snd April 13, 1973, it set forth additional documentation to prove thai
its disnlssal of the Claimant was not arddirary or unreasonable, and that the
record shouws its justification for dismissing the Clainant as an unsafs enployee.

By way of preliminary statement, the Carrier stated that the

very nunter of zecldents in which the Claimant was involved was significant in
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and of itself. The Clainant had 23 personal injuries in 17 years of employ-
nents The nearest eaployee in terms of injuries had 12, which were spread
out over 22 years of enployment. The Carrier noted that there were 12 men
hired prior to May 10, 1951 (Claimant's hiring date)}, with an aggregate of
396 years of service, who collectively suffered 63 accidents. These 12
employees had an average of 5.15 per man over a 33~year apan, or .16 of an
accldent per man per year, or oune accldent every six years,

The Carrier further noted that 26 men were hired subsequent
to May 10, 1951. Collectively they sustalned 78 accidents. The avérage
length of sexrvice for these employeeé was 12.2 years. Using the same averaging
data, the average was approximately one acclident every two years.

The Claimant averaged 1.3 accldent each year.

Turning to the specifics of the Claimant's aceident record as
disclosed Yy lts files, the Carrier stated that two or threz of the Claimant's
injuries could be properly clasgified as true "acecldents" such as forelgn
objects flying into one's eyeé. tut the balance of the 23 accidents demon-
strate carelessness, lack of coneentration, and sloppy work. The Carrier
summarizes the Claimant's accldent record in the following manner:

(a) July 2, 1953 - sprained left foot when he stepped
on ladder lying on ground during daylisht hours.

(r) June 22, 1955 - strained right shoulder while operating
a cutting lever, which Wisniewski alleged was defective.

{(c) Hovember 10, 1955 - contused left hip on cabin car rail~-
ing while attempting to get off after observing two
cars which had been cut off coming toward him.

(d) February 19, 1957 - strained right shoulder while
operating cutting levers, which Wisnlewski alleged
were defective.

(e) July 1, 1959 - while alighiing from moving locomotive,
he stepped on stone and trulsed botten of right foot.
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(f) March 7, 1960 - sprained neck nuscles and contused
right shoulder when slipped e&nd fell on ice and snow
during daylight hours.

(g) June 8, 1960 - sprained left forearn ard elbow while

operaving cutting lever, which Wisniewskl alleged was
defective.

(h) February 3, 1961 - contused right knee when struck it
against guard rall on locomotlve.

(1) March 3, 1961 - trushburn on head when tunped head azalnst
plate above knuckle while attempting to couvnle air hose.

(j) January 21, 1962 - twisted hip when he slipped on snow
whils stepping over Mzain track #2.

(k) Harch 20, 1962 --injured tack while attempting to adjust
knuckles on two cars.

(1) June 20, 1983 - injured left forearn while attempting to
release hand brake.

(m) Janvery 10, 1964 - injured left knee while walking on
slag which broke loose causing fall on left knee.

(n) Novemtexr 16, 1964 - injured right knee while riding a
cay vhen he stewped down, hissed stlrrup and bumped knee
on side of car.

(o) Decesaber 17, 1964 - sprained left shoulder and right knee
while in catdn car during a shifiting operation.

(p) March 1, 1966 - contused upper left arm when sideswiped
by moving car while standing too close to adjacent track.

(q) July 18, 1966 ~ aggravated neck and shoulder when he
stunbled and fell while coupling znd oDening angle cocks.

(r) Noveabver 19, 1566 - tirned sichiiankle when he stepped on
a tin can during night houxs.

(s) June 13, 1967 ~ streined right sheulder while attempting
to throw a splked switch.

(%) August 20, 1968 - strained risht shoulder while operating
cutting levsr, which Visnlews:i 2llegzes wes defective.

In addftion the Carrier reproduced .nd attached is its Re-sub-

nission copies of the pertinent papers in each accldent file of the Claimant.

;7
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These records revresented information developed at the time of each event
and were records kept in the regular course of the Carrier's Lusiness.

The Carrler also stressed the Claimant's service record show-
ing the discipline adninisterad to hin between the years 195! and 1968. He
received five suspensions ranging from five days to 60 days, one reprimand,
and a dizuissal for the offensc here in issue. Three of the last suspensions
and reprirands vwere for violatlons of safeiy rules.

Tha Carrier centends that the records it has sumitted to
this Board, pursuant to the Federal Court's Orders, make it cleaxr that this

_Board's original Award was proger and just and should not be disturbed.

Qrezniration's Positlon

| The Organization relterated its procedural arguient that since
the Claimant was not trled within 15 days of any possitle offense, his prior
accident was not aduissible for the nurpose of detemmining the extent of disci-
pline to e imposed, and thexefore it is improper to Introduce additional evi~
dence at the Board level.

The Organization further stated the Carrier's data and informa-
tion introduced at thls subsequent Eoard proceeding consists primarily of
statements and formal accident investlgations. It naturally contzins no
material favoratle to the Clalmant., The acclidents now relisd upen by the
-Carrier to show Claimant's guilt cccurred 21 to 27 years ago. It is unreason~
able t0 expect the Claimant to have retained records relative to these accidents
or to be atle to produce'%itnesses to disorove the self-serving docunents pro-
duced by the Carrier.

The Qrpanization emphasizes that an award sustaining the
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Carrier's position would nmake a mockery out of the contractual requlrement

that the trial be held within 15 days of the offcnse.

Findings: The Board has been charged with an important btut limited

function by the rema.!:d. of this case to it A'B'y the Federal District Court.

The Court took issue with the Award becauss the Board did not "have before

1% specific infomatlon relating to any of the nishaps in which the petitioner

was involved....The fourt said that the Board, thersfore, had no evidence or
1s fron which it could conclude petitioner was negligent or personally

rasponsitle for zceidents.™

The Board was not directed by the Court to consider any
evidence cther than the Carrier’'s records pertalning to the work—conﬁected
accldents or injuries suffexed by the Claimant. It is, therefore, inappropriate
for the Board now to entertain the procedural objections being interposed iy
the Organization for the first tine. '

The Carrier has now sulmitted its recorxds pertaining to the
accidents in which the Claimant was involved. These records contain the
accident reports (Fom CT-93) signed by the Clainant and the medical reports
"~ furnished by a rhysician where one was seens Sone-.of these raports contain
statements by fellow employees regarding the facts of the accident.

The firsf ﬁeport is dated July 2, 1953, and the last report ’
oovers the August 20, 19€8, accident. There are 20 accidents involving the
Claimant.
) An examination of these 20 accident reportis shows that on
four cceasions he injured hinself while trying to operatc defective cutting

levers. The records indicate thzt the Clalimant did not comply with Safety
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Rule 1005 Yty failing 4o use proper methods to 11ft the rpins when the cutting
lever was not operating proverly. The zecords show that for the June 22,
1955, accldent he was ztsent 19 days; for the February 16, 1957, accident

ne lost three days; for the June 8, 1960, accident, four days, and no days
for the August 20, 1962, accident,

Another example of the Claimant's lack of observance of safety
rules may be gleaned by the accident report of March 1, 1966, wherein he re-
ported that he was sideswiped ty a westbound car as he was switching cazrs to
the eastlound track. Safety Rule 1280 requires trainnen to keep a safe dis-
tance frca passing cars and an experienced traimman such as the Claimant

‘should hove known the necessity for standing clear of an adjacent track that
had moving equitment on it. He lost two days on acecount of this accident.

Cn June 13, 1567, the Clainant lost 124 days froa work when
he pulled his shoulder attempting to throw a spiked switch. His own testl-
nony showed he nade many attempts to throw this switch by the exerclse of
force which resulted in his pﬁlled muscle., He breached Safety HRule 1094, and
if he hal only looked to gsge what was wronz with the switeh when it did not
respond to his exercise of force, he would have seen that the switch was spiked.
The Carricr iaposad a 30-day suspended sentence on the Claimant, vwhich sanction
the Crganizatlon did not appeal to a higher btody when the iniltial appeal was
denled.

The accident reccrdsy: further show that the Claimant was
injured while alighting from a locomotive not wearing proper footgear (July 1,
1659) and thug trulsed thé tall of his right foot, causing hia to lose flve

éays from work, Theme records also reveal that he injured his tack winile

-
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adjusting knuckles on cars (¥arch 20, 1963), by force and “muscle,” instead
of using care in adjusting the drawbar. This accident caused the Claimant

t0 lose 126 days from work. He also injured his left forearm on June 20,
1963, wnile attempting to release a handbrake that was hard to release.
Safety Rule 1074 mandates the employee releasing the brake to use "care to
keep clear of the wheel."” Other accidents suffered by the Claimant suggest
that he did not use proper care in aveiding slippery conditions on the ground
during daylight (July 2, 1953; March 7, 1960: January 10, 1964; and November
19, 1966).

Upon a detalled review of the records maintained bty the Car-

PR A YL YET 3. P -~ = 2 en Sonmwt ,-....l:'.c'.--.‘.l LTows L1
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covering his period of employment, namely from 1951 to 1968, the Board finds
that there is adeguate competent probative evidence in these records to suprort
the Carrier’s decision that the Claimant was not a safe employee and whose ser-
vices it could femminate without being guilty of arbitrary or capricious con-
duct toward the Claimant.

Having thus evaluated all the relevant data regarding the
Claimant's accident record, pursuant to the Court's Orders, the Board hereby
reaffirms the Award it originally rendered on September 22, 1970, and upholds

the Carrier's dismissal of the Claimant.

AWARD: Claim denied and original award reaffirmed.

Nort- Ze8tns

4-IDENBERG, Chairman and utral Member of Board
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DISSERTING OPINION

Since my first experience in arbitration proceedings as a labor
representative in the year of 1946, I have never written a dissenting opinion.
This situation demands a dissenting opinion.

The District Court of the United States for the Western District of
Pennsylvania in remanding this discipline case for rehearing before this
Board has clearly exceeded its jurisdiction. The district court had before
it a petition for review of an award sustaining discipline of dismissal imposed
on the employee on the basis of a verdict in a trial conducted by the employer.
The district court had a limited right of review to determine whether this
Board exceeded its Jurisdiction and found that it had done se. It therefore
became the duty of the district court to sustain the appeal and order the
employee reinstated. Instead of doing that, the district court required the
employee to stand trial again on appeal and has made a shambles of the firmly
established praocedure in dfgcipline cases which for reasons of fundamental
fairness forbids the consideration on review of any matter not introduced at
the trial itself.

The procedure adopted in this case also violates the carrier's collective
bargaining agreement rules which required that charges be brought against the
employee within 15 days of the offense. But here the employee was specifically
acquitted of fault in connection with the August 20, 1968 episode which was
the basis for the charges against him and he has in fact been dismissed for

"offenses" some of which occurred more than 24 years ago. 1T dissent.

ST P

AR Legge,'myzyée Member




