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PARTIES ) UNITED TRANSPORTATICON UNICH
0 ) -
DISPUTE ) THE ¥ANSAS CITY SOUTHERN RAILWAY COMPANY

STATEMENT OF CLAIM:

Claim of Engine Fereman R. L. Naload for all
wages and benefits lest, including all hospi-
tal axpenszex that ware not covered under GA-
23090, and all debts incurred, including
moertgages, from Ssptember 30, 1392, through
January £%, 1993, and appropriate monatary
radress for pain and suffering, all of which
resulted from being erronecusly accused of a
arug ralated charge that later proved falsa.
{Carrier File ¢11,3-3504(48)}; CTU File 150
~-80)

CINDINGD:

The Board, aftar hearing upon the whole record and all the
svidance, finds that the partiss herein are Carrier and Emplovas
within the peaning of tha Railway Labeor Act, as amendsed; this
Board has jurisdiction ovar the dispute invelved herein; and, the
partiss ware givan dua notice of hearing thereon.

The dispute at issus involves a determinaticon as to whathar the
Claimant is entitled to compansation and othar lossas batwean ths
date he was rawoved from service, when a drug screen showsd he
tastad pozitiva for use of an illegal drug substancea, and the
date ne subsequently returned to service, when a raguestad ratsast
of the zame urine semple waz unabls to reconfirm tha test rasults
found ky the laboratory {n the initial test and he was ralsased
far sarvice from a dactor's care.

on Saptember 21, 1992 the Claimant was rardomly selactad for drug
tasting undsr the FRA testing guidelines. The Carrier contrast
lanoratory, Nichols Instcituts, netified the Carriar some nine
days latar, on Ssptsxbar 30, 19922, that the tast reaults wvare
positive for cocains metabolites. The Claimant wvas removed from
sarvice that same date, panding a fermal hnearing for viclation of
Rula "QW,

Oon Octobher 4, 1992, the Claimant's represertative ragquested a
postponsasnt of the company investigation and that the urine
spacimen be testad by a diffarant laboratcry. This pursuant to
U.S. Despartmant of Transportation regulation 40.33(s).

Thers was soms confuaion as to the proper procedures to be fol-
lowed in providing for the retest. In any evant, on October %,
1992 the Claimant, as informed by the Carrier Medical Hanagaer,

1



PLE o 5923

AWARD KO. 15
CARSE HO., 15

dispatched a communication o the Medical Review Officer for the
Greystona Health Sciences Corporation, together with & $20 money
order payable to the Nichels Institute in California, for over-
night shipnent of the urine sample in guestiion to CompuChem
Laberatories in North Carolina.

By letter dated oOctober 12, 18%2 the Greystone Health Sciances
Corporation reguested the Nichels Institute forward "an aliguet
of n% less than 10 mI" of the Claimant's “"canfirmed positive
sanple" to tha CompuCham laboratories, or what it identifimsd as
"the denar's deslignated referee lahoratory.”

On Xovember 1), 18%2 a Laboratory Certifying Scientizt far vhe
CompuChem Laboratoriss dispatched a Ferensic Drug Analysis Report
to the Madical Review COfficer for the Greystone Health Servicas
Corporation in which it was stated that the retest “Failad to
réziffirm“ the presence of cocaine metaholites in the urine
sample.

By letter dated November 18, 1992 the President of the Greystone
Health S5cisnces Corporation advised the Jarrier Medical Manager
that the "verified positive test for cocaine retabolite reported
on September 10, 1882 [for the Claimant] is hereby cancalled,™
This latter went on to state the following:

AR You are aware, GREYSTONE REALTE SCIENCES is thae
consultant-experts in forensic =zoxicalogy for both the
Federal Railrocad Administration and the Unired 5States
Army. By nmy direction, two senicr Loxicoslogy consult-
ants to GREYSTONE HEALTH SCIENCES have examinead both the
original raw data from Nichols and CompuChem's retest
data, It is the finding of our consultants that there
iz rno evidence that the original positive result found
by Nichole i in error or that their determination was
in any way incorrect.

It is8 the further finding of our consultants that ths
fajilure to reconfirm the specimen by CeoxzpuChem can ba
attributed to =mome unknown apomaly in the specimen
matrix causing a mass ratio failure, and not because the
analyts of intarast was not prasent. There wWazx no ap=~
parent problem in the CompuChem procedure or rethod.
This was an unusval finding and not likely to ocour very
ofTen,

In summary, it iz GREYSTONE'S professional opinion that
the Wichols test should not be conaidered 2 false
positivae. Nonetheless, it is felt that failure to
reconfirm should be considered an administrative npega~
tive for the purposes of 49 CFR 40.313(e) and therefcrs
the test sheould be cancelled by the Medical Review
Qfficer.v
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The Claimant was subseguently advised by tha Carrier that he
could return to wark on Novesber 10, 18%2.

The Claimant did not return te work on the aferementioned date.
He returned January 25, 19%3. In this regard, the Qrganization
¢ffers the following explanatisn and argument in support of the
claim extanding %o January 2%, 1953:

HClaimant wag unable t6 return to work immediately ba-
sause he was under a doctor's care. His redical condi-
tion was the direct result ¢f the Rule & allegation made
by ¥r, Sonnier. The allegation caused Claimant to ba-
come distraught and humiliated and to experience mental
strass, anwiety and depression. He sought medical at-
tantion for these conditions and endsd up baing
hospitalized., On Novembsr 25, 1892, Claimant conmitted
to following the recommendations of Meadow Wood Hospital
Peychintric Team to help nin cope with his condition.
He remained under the care of Dr. Xongara until ne was
released to return to work on January 19, 1393.%

on January 20, 1993 the farrier wrote the <Claimant to formally
advise that ths corpany investigation initially sat for Octobar
&, 1992, and then postponed at the reguest of tha Crganization,
*has been cancellised.™

The Claimant filed the above cited claim with the Superintandent
on February 17, 1983, The latter advised the Claimant by lettar
on March 1, 1993 that the claim was being denied far the follow-
ing reasons:

"First of all, the progression of ysur claim has not
been prasented to ths proper cofficer., Secondly, certain
assertions made in connection with your period of nop-
garvice are without merit.

Thirdly, it is ambiguous with respect to time lost.
Your claim is for thae pariod of time from September 30,
1892, xhrough January 25, 1983, Crew call reacordings
indicata you wers notified at apprex.mately 1745 hours
on Novenbayr 30, 19%2, %hat you had been releassad to
raturn %o work. Any claim beyond that time iz noot.
You did not place yourself under a doctor's cars until
Hecanbar 3, 1992, and did not notify the Carrier of such
until Decembar 8, 18%2.

Furthermore, the Carrier and yeour union have an agrse-
ment providing for a 60-day time limit on all grievance
claims and any time beyond December 30, 1392, is hsyond
this time frame. Your claim is denied for eagh of the
Teasons stated.

As with the handling of the request for a drug retest, there is a
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dispute relative to not enly time limits for the filing of the
irstant claim, hMhut likewise the cfficers 1o whom the claim and
appeals were to bae direccted.

in the opinion of the Board, it may not be concluded, as argusd
by the carrier, that the November )B, 1382 lettay from tha Fresi-
dent of the Greystones Hezlth Sciences, supra, supperts a finding
that the initial test should npt be considered & false positive.
Glearly, the Claimant had the right to have his urine sample ke
resested by a designated referee laboratoery and the fact remains
that such laboratery reperted on November 11, 15%2, supra, that
iz vfajiled to regonfirm™ the initial test results. That the
PFregident of Greystone Health Sciences would offer that Lt was
tha finding of two consultant-axperts (unnamed)} in forensic
toxicology testing whicech it had retained that the initial), or
Nichols Institute, test was not in error or in any way incorrect,
mast be viswed ax zelf-serving and of no force and effect as con-
cerns the right of the Claimant to rely strictly upon the find-
ings of the designated referee labhoratory.

Although it may well be &as the Organization arguee thaz tha
Claimant becanme distraught and experiencad mental stress, anxisty
and depression as a result of the Rule "G" allegation and charge,
no probativa evidence iz present o suppert such a contention.
Tha Maadow Wood Hespital document iz merely an acknowledgment
statement signed by the Claimant that he waszs evaluatad by the
Hospital Peychiatric Assessment Team on Kovenbey 25, 1992 and
that he understands recommandations and plans that were explained
to him to help him better cope with an unspecified “gituation.™
The statemant from Dr. Koengara, dated January 13, 1593, statses
the Claimant was under his cars for the dates of December 2, 1892
© through January 1%, 1993 and that he is able to return to work.
Certainiy, neither of these statements show o suggest that any
treatment of thea Claimant was diractly or indirectly related %o
~he random drug test findings.

Under the circumstances, the Eoard finds no basis to hold that
tne Claimant is entitled to compensatrion for the period of tima
he was reportedly under a doctor's rcare.

In regard to argudent invelving contractudl time limits for the
filing and appsal of tha claim. The Board finds reagen to believe
that the Claimant 4id not file the claim after being notified ha
could return to work on November 30, 19%2 because ha was underge-
ing treatment by or through the Meadow Wood Hospital and there-
a*rer under the care of a doctor, or circumstances which he would
urge were related to his initial removal from service. Therefore,
we find the Claimant hazs demonstrated sufficient reasan foxr any
purported delay in the filing of the claim, i.e., that it would
be proper te file a claim anly after he was physically determined
able to retuyrn To work.

Further, as concerns the Organization argument that the company
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investigation was not cancelled unsll January 29, 19%3, and that
a glaim could not be made kefzre such niame. While thers may be
soma merit in the positicn the Jrganizatison takes under same
sther cirsumstances, and i1t may well be that the Claimant was of
a balief he had to await such action before filing a claim, the
Board belleves such happernstance should be properly recognized as
an administrative followup, Certainly, the Claimant knew or
should have known when he was told that re could return to wark
on the basis of the retest findings that there remained no reason
for a company hearing.

In The light of the akove consideraticns, the Board finds that
the Claimant iz sntitled to compensation for time last during the
period September 30, 1952, the date he was removed fram sarvice,
to November 3¢, 1922, the date he was notified he could return o
gservice. In addition, the Claimant iz entitled to reimbursement
of the $20.00 which he was reguired to expend for the lakgoraltory
trangfer of hig urina sampls from the Carrier contract laboratory
to the designated raferas laboratory. This latter determination
is mwade strictly an the basis that tha ratest findingas did neot
confitrm the pesitive findings of the intial test. The other por-
tions of tha claim are denisd as beaing without merit or agreemant
suppore. .-

AWARD
Claim sustained ts the extent set faorth in the above Findings.

Robert E. pPeterzon, Lhairman
and Feutral Member
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Carzier MenmbaX organization Menber
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Octobéer o , 1934



