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CASE NO. 15 

STaTEWtiX QEi7.ua.i 

Claim of Engine Rxoman R. L. ::elarrd Far all 
wages and benrfits Lest, includf.?g all haspi- 
tal tkxponsas that wdrc~ nut covered under CA- 
23000, and all debto incurrud, 
mortqaqer , from sepermbsr 30, 

ixluding 
1992, 

January,,25, 
through 

5993, and appropriate monrtary 
rsdrrsm for pain and suffering, all of which 
r*sult*d frmi being crrcmrously accused uf a 
drug related charge that Later proved false. 
(Carrier FLle 013,3-35041463: UTU File 1501 
-90) 

The Baard, after baaring upon the wkala retard and all +h* 
evlldanc*, fLnds that the partim heroin are Carrier and ~~~pleym 
within the nrsening of thr Railway Labor Act, as amended; this 
Board has jurisdiction mvar rho dispute involved hereint and, *ha 
psrtirr were given due notice of hearing t?.wxan. 

Thm dispute at iruua involves a determination aa to whether the 
Claimmt is antftlod to campensatien and other Lasr~ brtwern the 
data ha was rmmvad from sorvfce, when a drq screen ahowed hr 
tastad poaitivr for USI ai an illegal drag sub&mea, end thr 
date he subsequently r@aw-md to service, k'ken a requested retest 
at t&r tams urine esrnplr wan unable ta rocsrtfirm thm teat results 
found by the labor&tory in the initial test and he wao rslaaimcl 
for rrrvice from a dmctcarqm cam. 

On Soptembu il, 1991 the Claimant was rar.lomly salmctrd for druq 
testing under the FRli tenting quidelines, The Carrier Contract 
laberatory, Nicholm Institutmr notified z?.r Carrier mom8 nine 
dsys lafur on Septrmbrr 30( 1992, that :hs test resulta wmtm 
positivr tar cocaine mrtsbolrfrs. Ths Claimant wa8 rammed from 
ewvicr ?Wf earn& data, pending a formal heating for violation of 
Rulm -'c** 

on Octobu 4, 1992, tlm Claimant's reprereatatiw reque#t@d a 
postpenrmrnt oi thr cenprny inv6stiqation and that thm urfnr 
rp~A~an bo testad by a differ-t laboratc.ry. Thie pursuant to 
U.S. Deprrtamnt Of Tr&MpQrt&tiQn regUhtiOn C0.33[#) I 

Therm vaa eou confusfcm at to the proper procedures to be fal- 
low& in providing for the retest+ In any wont, on October 9, 
1992 the claimant, ae informed by the Carrier Medical !48naqar, 
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dispatched A comuaicatfQa to the Medica?. 3avie-d Officer for the 
Grayston& Heal.*& Sciences Corporation, twcther with a 520 mansy 
ordar paynbla to the Nlctrols Instituta in California, fQr ovur- 
night shipmaRt of the urine sample in q"ertivn tv CompuChsm 
Laecratorits ia Nerth Carolina. 

By letter dated Octabar 12, 1992 the Gr~~xtone Nsalth Sciences 
COrpvration raguastsd the Fichcle Institute forward @@an &igvQt 
of no less than ltl mf" of thu Clalnantgr "canfirmed positive 
SiSUplU" to th* CompuChaP Labaratories, or whiiz it fdentifisd as 
"the domrls dssiqnated referee laborarvry.@l 

on Nevambar 11, 1992 a Laboratory Certifying Scientist far the 
CorrpuChem Laboratorioa dispatched a Farsnsic mug ?,nalysie ~aport 
to tha Medical Review Officer frtr the G:ey-stO~.e Health Sarvicas 
Carporation in which it wa8 stated that zhe retest **Pailad to 
reconfixm" tht pPeu:emx of cocaina m~tabclites in the urine 
sample, 

By letter dated Novolab+r 18, 1992 the President of the Grsystane 
Health Scirncrs Cvrporaticn advised the. Carrier E;edical p&nagsr 
that that "VerifLt.d pesitive test for cocaine cetabolite Poportod 
on Saptc&nber 30, 1992 ;for the Clefmanr;] is hereby cancellad." 
This latter #ant on to state the following: 

*he you am aware, GREYSTONE HEALTW SC:ENCES is thr 
eansu1takk-wqerts in formsic toxicology for bc&h ttm 
Fedural Railraad Administratian and :he Cniced SZ&te8 
Army. By my d:rectLon, tuo senior toxicology cvnsult- 
ants tv CREYSTONE EiEALTX SCIENCES ?mve examined bath the 
original raw data from Nichols az.3 Coin~~thexi~~ retest 
8at.h. 'It is the finding of our cvns~ltants that thorr 
is no avidencu that the original posLtire rasult found 
by Wicttalti is in error or that their deterninatien whs 
in any way incorrect+ 

It is the further finding of our cunsultants that the 
failura to rtconfim the specirien by ccxpucham cm ha 
attributed ta PO~U unknown anomaly in the spacfmon 
&atrix causing a mass ratio failuxs, aps ntr, because thr 
tX?Alyt~ af int&r&st WAS nOt pr8SeRt. Tbi+re was no ap- 
parent problem in tht CvnpXham prorcdnra or rethod. 
This WAS AR unusual finding and not likely to occur very 
often. 

In summary, it is GREYSTaNe's'professlonal opinion that 
tht Nichols test should mt be cor.sIdered a false 
poaitivr. Nonstheleso, it is Felt rhat failure to 
raconfim 5hould be concidarad an ac3inisfrative nsga- 
tiwt for the purposes of 49 CFR 10.33(Q) and therafora 
the taat should be cancalled by the Medical Revieu 
Officer." 
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The Claimnant did not KttUYn tU WOYk Qn the aforengnfioned date. 
He returned January 25, 1933. I.? :his regard, 
oP$ers thr icAlawlng explane4 

the Organization 
.-on and argunent in support of the 

claim extanding to January 25, 1993: 

tlClaimant wa3 ur,ahle ta return tQ vork imm%diat%ly be- 
cawt ht v&6 under a dactor's cars. His tadical condi- 
tian Mas the direct rasult Qf the Rule G allegation mad% 
by wr. sunnier. The dll%gatfoR c&used Clsirnant to be- 
c#me distraught and hupliliated an8 to experience mental 
BtDlSS, anxi&y and depression. He SQUqht medical at- 
tanr&wI for these condit?ons and ended up bring 
hQspitaLi2ed. On November 25, 1992, Claimant committed 
to following the rccQmmendationr CL Meadat mod Hospital 
Pmychiatric Team to help hie cope with his condition. 
i-i% remained under the caze of Dr. Kungara until hr was 
releaa%d to r&turn to work bn Jama- 19, 1993." 

on Janr;ary 20, 1993 the Carrier wrote the CLaimant to formally 
advise that the ealspany investigation initially sat for mtobrr' 
6, 1932, aad then poetponrd at thr roqurrst of the Organization, 
"haa been cancallodcn 

The Claimant fil%d th% above cited claim with the Supsrintandmt 
cm February L?, 1995, Ths latter advised the claimnt by leffer 
on March I, LO93 that rhe claim was being denied for ths follow- 
ing raksons: 

"First of all, the pragressiun of your cLaim has not 
bern prrsrntrd to th% proper afficer. Secondly, certain 
maertiona mad% 4n conntction with your period oil non- 
aattriccr are t-rithout: marit. 

Thirdly, it is ambfguaus uith respect to time lost, 
your claim is far the p%riod of tilae from Sapt%mb%r 30, 
1992, through January Z,S, J9?3+ Cren ca Ll rtcordinqr 
Fndicat% you uer% notified at approxxnately 1745 hour6 
on lwm&er 301 1992, that: you had bean rtlaasrd to 
rrturn to u4rk. Any claim beyond that time ie moat. 
you did not place yourself undcFr a dcctor's cate UWdl 
arcrtir 3. 1992, and did not notify the Carrier of such 
until Dtcombar 8, 1992+ 

Furthmnmro, the Carri%r and your union have an agree- 
m%nt providing for a d&-day time limit OR aLL griWanC@ 
claim and any time beyond December 30, 1992, is beyond 
thfrr tiars zramr. Yew claim is denied for each 0s the 
rcamns stated." 

&S with the handling of the request far a drug retest, there is a 
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dispute relative to c&t only time limits Ear the filing of the 
ir.stant tlah, but likewise the officers TV who% the claim and 
appeals Were to b% directed. 

In the opinion 6f the Board, it may not be concluded, as argued 
by ths Carrfar, that tha Novambar 16, 1992 lerter from the prasi- 
dent of, tha Greyfitona Health Sciences, eupra, supporte a finding 
that the Fnitial test should D&Z be~~~conridered a false Positive. 
Clearly, the Claimant had the right to have hio urine sample be 
retested by a designated referee laboratory and the fact rrmains 
that such laboratory raprtitd cm Novsmbsr Ll, 1992, pupra, that 
it aFfai3ed to recenfirnl* the initial test results. That the 
FraPid!cnt of Greystonr Health Scianfes vould offer that it ~8s 
tha finding of two consultant-axpertr (unnamed) in forensic 
toxicology testing which LK had retained that tha initial, or 
RichoIa Institutit, trst was not Ln error ok fn any vay incorrect, 
must be viewed a% self-sewing and of no force and effect as con- 
ctarns the right of the Claimant to rsly xtrictly upon the find- 
ings of the designated referee laboratory. 

Irlthough It nay we&l be as the organisstion argues that the 
Claisenr b%cam% distraught nnd exgsrionced mantaZ etrass, anxlrty 
axI depression as a kesult 0 f the Rule IV* allegatkn and charge, 
no probativu evidence is preoent to Support 6uch a contention. 
Tba Madow Ihod Hospital document is merely an acknowledgment 
statement s&m& by the Claimant that ha was evaluated by the 
Hospital P%ychfatrfc Asacmnont Team an ?:ovember 25, 1992 and 
t!!at he under&and8 recanmandation% and plans that werp explained 
tv him to help hin better cope With a.h unspsoified nsituation."q 
The statement from Qr. Karrgara, dated January 15, L993, states 
thr Claimant t;as under his tare for the dates of bihcsmber 3, 1992 
through January 19, 1993 and that he is able to return ta work. 
Certainiy, neither of thrsse rtatemontt show or cuqqest that any 
treatment of the claimant was d iractly or indirectly related to 
that random drug to& findings. 

Under the c~rt;lc,stanc%n, the Board finds no basis to hold that 
the Claimant is entitlsd to campensation for the period of time 
he Iras rtportrdly und%K a dvG+QY'S care. 

rn regard to argument involving contrsc+ual tim% Lfm!+s fQX th% 
filing and appeal of the claim. The Board find6 reason tb brlfi%va 
that the Claimant did not file the claim aftor being notified ha 
could return to work on November 30, 1992 becauss ha uas undergo- 
ing treatment by or through the meadow Wood Hospital and th%T%- 
after under the car% of a doctor, or circumstancer crhfch he would 
urge weye related to his fnitfal removal from service. Therefore* 
*de find the Claimant haa damonstratrd sufficiect m&son for any 
auqorted de&y in fhe filing of ths claim, i.e., that it would 

be prop%= to ffls a claim only aft%r hs was physically det%rmln%d 
able to return r,o work. 

Further, as concerns ths Organization argcmset that the company 
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:nvostigation was nat CaRCelled 'EnZL1 ZmU%ry 20, 1993, and that 
a claim could not be made before such cite. while there nay be 
s~rna merit in the pasitian the Organizatian takes under gane 
aher cf rcumstbnccs , and iC, nay Well be that the Claimant w&s of 
a b%li%f ho had to &wait such action befure filing a claLm, the 
Board believes euch ha~pecstan~e should be properly recognlred as 
an administrative follouup+ Certainly, the Claimant know or 
should have known when ha MS told that he could return ta wark 
an ths basis af the reteat fiRdings thar there remained no reman 
for a company nearing. 

In the light of the above considerations, the Board finds that 
the Claimant is entitled TO compaxsatian far time last during the 
perk4 5eptember 3% 1992, the data he t16e removed from service, 
to November 30, 1992, the date he was notified hr could return to 
sarvice. In additian, the Claimant is entitled to reimbursement 
of thr $20.00 which he was required to expend tar rho laboratory 
transfer of his urine sample from the Carrier contract laboratory 
to tha designated rsfsras labaratmy. This latter dotrmfnation 
ia made strictly an the basis that the retest findings did not 
conffm the positLve ftndings of the inrial test. The other par- 
tfanr of the claim ar8 denied as bainq without merit or agrsanimt 
support. . - 

Clafm sustained to the extent set farth in the abovs Findings. 

Robert E, Pbt%rsen, Chairman 
and weutral rmnbcr 

Kansas City, MO 
October hj * 1994 


