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“1. The Carrier ha6 violated the provisioni of the aurent 
anda¶trolling agzwment,andinpaxiiadarRule26of 
nid agmement, when on October 16, 1992 they 
hnpmpedy diidssd Sheet Metal Worker Leroy Moore, 
Jr. following an investigation that waft held on October 
9,1992. 

2 Thpt accordingly, the Carrier be dimcted to return Mr. 
hfooretosexvic%withcompenl3ationforalltimelost,- 
hdudlng overtime he may have been deprived ti 
remov6anyimpaimlenttQbisseniori~,makehim 
whole far all vacation rights, reimburee Mr. Moore or 
his dependents for all medical or dental expemuw 
inwrred while improperly out of 6emic8, pay for 
Olaimant’t’s We insurance; compensate the Claimant for 
all contractual Holidays, bereavement leave, jury duty 
and III other applicable contractual benefits he may 
have been deprived of while being improperly withheld 
fium semice.” 

Oofaion 

Claimant began his uemice with Carrier as a Sheetmetal Worker on May 

17, 1976. The specific location and details of Claimant’s initial work 

as&pment, and his job progression thereafter, are not at issue in the instant 

proceeding, and, therefore, will not be commented upon further in this 



On Sunday, May 24, 1992, Claiman t wa6 aaigned a6 a Sheetmetal 

WorkerPipefitk on the ‘Second Shift at CarrierH Barr Yard Car Shop in 

Riverdale, Illinois. At approxima tely 4 PM on the day in question, Claimant 

was a6signed the duty of co~ecting the air hoses and cables between several 

locomotivea at the Car Shop tidy Track. While wnnecting the hoses and 

cables together on Locomotive X2118, the engine IBwBd up; and it began to 

move itself and the threa (3) other locomotivea which were hooked-up behind 

it. Claimant quickly determined that the locomotive was a runa-, 110 he 

jumped into the cab of Locomotive #2118 and disabled the locomotive, but not 

until the locomotive ran over a derail. While so engaged, Claimant allegedly 

~tbmwp~uttplecababthe~~~ve;buthBctidnat~tobe 

injured at that timq Paa, an a result, he did not iile an “Employea’s Report of 

Femonal Iqjury or occupational nlne.86” form with carrier. 

For hia quick tlhking and action in this incident, Claimant was awarded 

~~~‘rGreanSatetyAward;andhewaepreeentedwithagiR~a~ 

radiobycarrler. 

Claimant maintaina that shortly after the a&da&, he begau to 

experienea mme minor discomfort and sti.fkm throughout hia body in 

gumal; but he ntill did not believe that it was bad enough to a-out au 

injury report; and he further believed that he could “work out” the minor 

w 

Claimant continued to work his regular duties for several weeks after the 

occurrence of the above desaibed accident. During this period of time, 

CXmant made no complaint whatsoever to his supervisor(s) concerning any 

physical discomfort or pain on his part. 

During the first two (2) weeks of July 1992, Claimant was on vacation 

visiting his brother James C. Moore, in Warner Robbins, Georgia. Claimant’s 
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brother, apparently, is a medical doctor, who had recently moved to Georgia 

after having previously practiced medicine in the Chicago, Illinois area for 

several years. While in medical practice in Chicago, claimant’s brother 

allegedly treated Claimant and his family. 

According to Claimant, on or about July 3,1993, while vacationing at hia 

broth’6 home. he (Claimant) awoke and experienced .severe leg and back 

paineau6inghimtQremain inbedthatday. Clsimantmain~tbathewas 

eubsequently examined by hia brother, the physician, who maxnmended that 

Olaimant receive extensive physical therapy for hia neck and ti back 

condition when he returned home to Chicago; aud ahso that Claimant remain 

off work for sixty (so) day& 

After retudng to Chicago, on July 9,1992, Claimant telephoned Carrier 

and marked-ofTni~ but he did not indicate the nature of his siclmess at that 

time. On July 11,1993, Cl aimant again telephoned Carrier, and spoke to 

GenendForeman D. E. Gross, with whom Claimant requeaM a meeting. 

Mr. Gms advised Claimant that he (Grose) would be unavailable for the 

next two (2) day6. Once again, in that telephone conversation, Claimant 

made no mention ofhis having m&red a personal on-the-job injury. 

On July 16, 1992, Claimant met with General Fareman Gnxs; and, 

according to Mr. GIWS. Claimant gave him (Gross) a letter fiwn his physician 

brother explaining Claimant’s back/neck condition; and the need “...tOr 

aggredve phyzical therapy” and a sixty (60) daya leave of absence fi-om 

work.1 In addition, in that same meeting, Claimant further explained that 

he (Claimant) believed that the source of his physical condition was 

1 Said letter has not been included in the record which has lmn prssentad in this use. 
Carrier, however, does not dispute that Claimant did, in fact, present such a l&m to Mr. 
Gro.w on July 16,1992. 
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attributable to the on-the-job accident which had occmred at the Ready 

Track on May ?A, 1992. Claimant then requested and was provided with an 

“Employee’s Report of Personal Iqjury or Occupational lllnesa” form, which 

he completed; and which, in general terms, indicated that Claimant had 

sustained a “... back and neck injury . ..” at 4 PM on May 24,1992, “while 

attempting to atop (a) runaway locomotive . ..” at Canierk Barr Yard Car 

shopReadyTrack 

As a result of the above descrii incident, in a letter dated July 26, 

1992, Claimant was advised by Carrier that he WBII i,o attend a formal 

investigation on August 11, 1992, which wan to be held in order to 

imatigate the f&owing chargez 

l . ..~~02~~No.~.dueto~mufailunstopromptly 
report~~you~~~edon~u,1993inthat~ 
did not make this report until July 15.1992.” 

Said investigation wan postponed on several occasions at ClaimantW 

Organhtim’~ requed, and m rescheduled for %pkmber 9, 1992. On 

September 9, 1992, claimants invesstigative hw was convened, but 

Claimant was not present. Claimantb Orgahational Representative 

mqueakd a further postponement and rescheduling of the hearing. Thin 

request was granted by the Hearing Officer, and mid hearing was 5ally 

held and wncluded on October 9,1992, with Claimant present and offering 

testimony. As a result of Baid investigation, in a letter dated October 16, 

1992, Claimant was apprised by Carrier that he had been found guilty as 

l2larg~thathis(c!l aimant’s) action was a I... violation of safely rule 40, 

f&&me to promptly report 811 alleged personal iqju.ry”;t and that, as a 

a In its written eubmiseion, Cerrier &XI Eontended that Cleimant’r &ion herein wes elao 
e violetion of the Schedule Agreement’s Rule 26. Said Rule 28, however, W= not cited 
previously by Carrier in the original S&tament of Charges; nor wec it referenced by Carrier 
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consequence, Claimant WM to be dimnked &om Carrier’s service. Rule No. 

40, in pertinent par& reads as follows: 

‘An employee. if physically able to do so, must make an immediate 
oral and written report to tbe mqervkr or employee in charge of 
any personal iojury suffered while on duty or on Company 
property. Upon recfdpt of nuch repo* the employee in charge or 
tbemqxwkormu6tmakfiapn3mptwrittenreqortoftbeinjuq 
The injured emplopea muat fur&b the written iqjury report on 
thepMaibedfonn;orifthainjdemployeeisunabletodorq 
themquiredrepoztmustbeftuni&edbythesu~orbyths 
employefl in charge& 

Claiman~anization til0d a timely claim on Claimant’s behalf in 

proteutofCakerkdismis4ofClaimant Saidclaim,forreasons which will 

be~morefullyhereinafter,wwaedeniedbycarrier;andtpldnaatter 

waaappealedbyOrga&ationtbrougboutalloftberem&dngstepsofihe 

partied negotiated grlevanoe procedure. Thereafbr, the matter was 

appealed to arbltration by OrgaGzation; the undersigned Board was properly 

- oonstituted and autknized to bear and decide this matteq and, pursuant to 

hearing the matter is now properly before &is Board for resolution. 

tZatr&r sugues the following t&me (3) major pointax 

Fir&,CanierassartsthatClaimantwasaffordedafkirandimparM 

bearlng in this matter as is mquired under Agreement Rule No. 23. 

Accmdbg to Carrier, this fact was acknowledged by Claimant himself at bis 

ilmAigativ0 hearing. 

during the conducting of Claimant’s investigative hearing, or included in Carrier’s Cctober 
16.1992 diemi14 let.& to Cleimant 

Rule 26, reada as followr: 

‘Employee isjured while at work will not be required to make accident 
reporta before they are given medical attention, but will make them as 
coon u practicable thereafter, Proper medical attention will be given at 
the earliest possible moment, and employee &all be permitted to return 
to work without eigoing a releaee pending final eettlement of tbe caee- 
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Second, Carrier maintaina that it (Carrier) haa sustainedits evident&y 

burden of pruduchig substantial evidence with which to establish Claimant”s 

guilt in the instant cam. ln support of this particular contention, Carrier 

cites various portions of the investigative hearing tmnscript wherein 

Claimant testified that he bad experienced some minor discomfort on the 

data of the audder& as Well 88 throughout the followh3g saver-al weeks 

during which he work4 but that he did not report thin to Management 

Said faihue on Claimant’s part, Carrier contends, is a clear violation of Rules 

26and49. 

carrierilthirdand6Mlmajorar0aof argumentation herein Lv that 

blaimads dismhal wan juatifled due to the seriousness of the particular 

type ofinfraction which ia imwlved. As further support for this contention, 

Carrier cite13 several Board awards which generally dablish that tha 

reporting of on-the-job accidents and iqjuriea is an imp&ant duty plawd 

upon gured amployasll; and that failure to comply with this particular 

rv&mmentjusUy warrant8 the dim&& of the erriug employee. 

orgmiaatione initial argumentinthisca8eisapnxeduralobjedionin 

that Organbath alleges ihat Claimant did not receive a !bir aud impartial 

heaxingasiarequimdbyRule26. Inthisregard,Organimtioncontendsthat 

Carrier waited ahnost one (1) full month to charge Claimant in this matter, 

and furthermore, Carrier’s action herein was improperly motivated by the 

fear on Carrie?6 part that Claimant wa13 going to true Carrier for the 

iqjuryties) which he sustained while on duty on May 24,1992. 

Turning to the merita portion of this case, Organization maintains that 

Claimant notified Carrier aa soon a~ he became aware of his physical 

iqjusies; and that he did not do no sooner because, on May 24,1992, he did 

not realize that he had, in fact, been injured. According to Organization, 
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prior to his temporary/total incapacitation, which occurred while he wss 

visiting his physician/brother’s home in Georgia on or about July 3, 1992, 

Claimant thought that he was only experiencing general sorene68 due to the 

accident which occurred while he was on duty on Carrier’s property on May 

24,1992. Furthermore, according to Organization, Claimant was concerned 

about mporting a minor iqhuy to Carrier becausa he wss afraid that it would 

be considered as a tkivolous complaint, which could result in disciplinary 

action - including dim&sal. 

Organhtion?3 final merits arglnmnt herein is that claimant’s diIdwal 

was totdly excemive given that Claimant’s prior work record abows that be 

ban not had any prior worh related injur%ss; and, moreover, Claimant’s 

~~record~wsthathew~~yaesessedaten(lO)daysdeferred 

mmpension (which was later converted to a ten [lo] days actual suspension) 

and a five (5) days actual suspension in 1933 and 1939 mapectively for 

excewlveabwnt8eimn 

Foro~~reaeons,thainitialpointotde~inthis~~is 

Orypnbation’~ contention that Carrier ammitted various procedural errors 

inthehandRngoftheinstantdisput8. Inthisregard,sufSceittosaythat 

the Board t of the opinion that Crganisation’s proc8dural arguments are 

mmeritorious. The Statement of Charges and Rule citation conuuned 

thmin are found to have heen rmtsciently precise to properly apprise 

Claimant of the nature of Carrier’s case against him; and to enable 

ClaimantICrganization to prepare an adequate defense. In addition, 

Csrrier’a delay in issuing the Notice of Hearing does not appear to have been 

excessive or a violation of the applicable rules, given the nature of the 

triggering incident and Carrier’s need to conduct a prehminary inquiry in 

order to determine whether or not to file charges against Claimant in the 
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first placa. Lastly, Organization’s allegation of Carrier retaliation against 

Claimant because of an alleged threat by Claimant to sue Carrier for the 

iqiu&ies) which were allegedly sustained by him while on duty on May 24, 

1992, in not supported by any probative evidence whatsoever. 

Having disposed of Organization’s procedd contentions, we nest focus 

upon the merits portion of the IZM. Upon due consideration, the FJoard 

concludes that Claimant f&led to promptly report his subject ix&y in thin 

matter as is zwpired by Rule No. 40 of the parties’ applicable rulea. In 

support of tbia determination, the evidenca of record which has been 

preented herein clearly e&abli&es that Claimant, by his own admissioq 

was working hurt nubeequent to the May 24.1992 accideu% and that he 

hioDeelfwclrr~oftheopinionthatsaideoranessrppin~duetotbe 

accident itself. kco&ngly, Claimant should have made ti fact known to 

the appropriate Carrier official(s); and he Glaimant~ should have also filed 

the appropriata “Employee% Report of Pemonal Injmy or ~pationk 

Illned form at that lime when he &xt be-came aware of hi4 condition. 

Claimant!8 bin-t adrnisgion at the investigative hearing clearly 

eatabhbea the proper course of action to follow in tmcb a situation; and 

furtherestablishes~tClaimantwasaware~~e~n~~sucha 

procedure. ln thin regard, the following exchange which took place at the 

h~betweenClaimantandhisLocalChairman,R.W.BaLer,~most 

FWealing: 

Wr. Bakec Would you handle ti exactly the same way if it had 
happened over again? 

Claimant: Ifit happen4 over again, no I wouldn’t. 

Mr. Bakex What would you do differently? 
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Claimant: What I would do diEerent.ly is I would request to be 
cmamined by a doctor immediately, if there wan no 
t3ign of pain or what ever the case may be, just for my 
own protection and that’s the way I would handle it. 
0-r. p. 8). 

Claimant’s above admission(s) and his rationale thereof serves the 

precise purpose for which Rule No. 40 exists - and Claimant should have 

followed mch a prudent coume of action in the instant case. Failing ta do 80, 

Claimant made himself &e&la, and subject to the assessment of 

appropriata dkiplinary action. 

The pmceding determination(s) leaves unresolved only the matter of 

whether dismkal was the appropriate quantum of discipline to have been 

psseaaedbyCarrierinthein&mtcase. Intbisregard,theBoardtofthe 

opinion that although Rule No. 40, by necessity (both for the employee’n 

beneilt and that of Carrier), ia a strict nsle which requkea e0mpiet.e 
compliaow wit& nonetheless, the aElsemmtofthepenaltyofdiemissalin 

the i&ant cane is coneidered to be particukuly mere lind emwaive; and 

than wa13 improper. An support for the above posited conclusion, the Board 

notea that the record which haa been presented herein e&blish~ that 

Claimant in a long-time employee with a good service record. Moreover, the 

subject dimnisd in considered to be particularly hamh since Claimant 

suffered his iqjury(ies) while performing an act above and beyond the call of 

dutJr by disabling a runaway locomotive, thereby averting potential dksster 

and considerable 6nanclal lose to Carrier. 

For all of the above reasons, we hold that Claimant violated Rule No. 40 

by failing to promptly report his injury&s) to Management aa ia mquired; 

however, in consideration of the aforestatad mitigating circumstances 

surrounding t.hits matter, Claimant’s disnkal is considered to be excessive, 

and, therefore, shall be modified instead to a thirty (30) days suspension 
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without pay which is to run from October 16, 1992 through November 16, 

1992; Cl aimaut’s seniority and all other applicable contractuaL rights and 

benefits shall also be restored to him unimpaired, and Claimant’s personnel 

record shall also be amended to reflect this change. 

.Awnrd: 

Claim nustaine and remedy directed as indicated herekmbove. 

Chirman and Neutral Member 

k&L-- 

3iqLcLt drU 

R.S.BaUIMU Id. K. Carmichael 
Crganimtion Wsnber Cru-r&xMember 

Issued in Columbia, Missouri on December l&1993. 
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PWLIC L&W BOARD WO. 8428 
DISSENT OF CARRIW WRWRRR TO AWARD WO. 1 

The majority erred in its decision to restore the Claimant to 

service in that Wr. Moore wao clearly guilty of the most serious 

offense of reporting an injury more than nix weeks after it 

allegedly occurred. This was in clear violation of Safety Rule 48 

aud fully justifiad the Claiuant@s dismiesal. The Board erred, 

further, in reducing the penalty to a thirty day suspension. While 

the Board concurred completely with the Carriarls findimj of guilt, 

it determined that the penalty was too harsh. Wumerous awards have 

held that unless the discipline assessed by a Carrier is ark&mu-y, 

capricioru or unreasonable, it i8 not the function of the Board to 

modify it. Auong those awards are the following: 

No. w (Daugherty): 

carder'8 di8ufplfnary Qeuision unIe68 the carder ir 
rbam to have. acted in an unmammblm, rrbitrery, 
uepriui~, or dl8ur~toryMMer, aaamtfng to abuse 
of diBcxnlffcul.~ 

(Silagi): 

l m Qeddons of this Board have consistently held that 
vit?lin thescwp8ofit8rlmdew,botha# tocu.lpnbillty 
and tha amount of cfisuipline, the ruling nde cm the 
properfzy will not be clfsturbed when the charge ls 

zzz* ?i5 
substantial evidence and the amount of 
not arbitrazy of caprfuiow.= 

In view of the clear finding of guilt, supported by the Board, 

of the serious charges at issue, the discipline of dismissal was 

fully justified and should have been upheld. 

Respectfully submitted, 

M. K. Caruichael 
Carrier Member 


