
Public Law Board No. 54!26 
Case No. 2 

Award No. 2 

Carrier File No. 16s(92-90) 
Organization File No. --- 

Sheet Metal Workers’ International Association 
and 

CSX Transpcrtation Company 

“1. The Carrier haa violated the provisions of the current 
and controlling agreement, and in particular Rule 26 of 
said agraenfentl when on October 16, 1992 they 
impruperly dumumed Sheet Metal Worker Leroy Moore, 
Jr. following an inve&igation that was held on October 
9,1992. 

2. That accordingly, the Carrie-r be direct& to n3tum Mr. 
Moorat+3sfrvicewithconqu3+ationforalltimelo& 
induding wertime he may have bean deprived & 
mew ilI@menttchiawniori~,makehim 
whole for all vacation xights, re&&mne Mr. Moore or 
tidependentaforallmedicalordental~ 
&urredwhileimproperlyoutofservi~payfbr 
Claimant.8 life insurance; compensate the Claimant for 
all contractual Holidays, bereavement leave, jury duty 
and all other applicable contractual benefits he may 
have been deprived of while being improperly withheld 
fhm8tuviw.” 

Claimant began his service with Carrier as a Sheetmetal Worker on May 

17, 1976. The spec& location and detaila of Claimant’s initial work 

assignment, and his job progression thereafter, are not at issue in the instant 

proceeding; and, therefore, will not be commented upon further in this 

Award. 
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According to the record which has been presented herein, on December 

16, 1988, Claimant was assessed a ten (10) days deferred (“overhead”) 

suspension for I... excessive absenteeism &om assignment in that he was 

absent, tardy or left (work) early from January 3,1988 through November 3, 

1988.” On May 11, 1989, Claiman t was iassamd a five (6) daya actual 

suqension due to I... escessive absenti during period January 17,1989 

through and induding April 23, 1989.” At that same time, Claimant‘s 

previous Decen&u 16,1988 ten (10) days dafarrad (“warhead”) suspamdon 

was converted to a ten (10) days actual suspension I... due to lass than six (6) 

months having elapsed since probationary period begim&g on 12-16-88.” 

According to Carrier, on or about May 13, 1992, Ciaimant’s General 

Foreman aumselsd him about his (Claimant’s) tardiness and absenteeism. It 

does not appear, howwar, that any additional discipline was sssas& 

against claimant at that.time. 

on Sunday, May !24, 1992, Claimant was assign4 as a f&&m&al 

Worker/Pipe&tar at Car&r’s Barr Yard Car Shop Ready Tra& and au that 

day, he was involvsd in an atidant involving a runaway locomotiva. Tbs 

details of that accident and various other related incidents which omun-ed 

thereaRer have been included in this Board’s Award No. 1; and do not need 

to be reiterated at this point. Suffice it to say, however, that subsequent to 

said accident, Claimant continued to work, despite exp&encing soma minor 

pain, and he did not report that he had been i&red in said accident or tile 

an “Employee’s Report of Personal Injury or Occupational IUness” form with 

Carrier until July 15,1992. 

Between Claimant’s May 13,1992 counseling session with his Supervisor 

and his marking-off sick on July 11, 1992, due to his work related injuries 

which were allegedly sustained by him in the May 24, 1992 on-the-job 
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accident, Claiman t was doqked one and one-half (14s) houra for latemae on 

May 17,1992; one-half(H) hour for lateness on May 18, 1992; two (2) hours 

for lateneee on June 6,1992;1 one (1) hour for lateness on June 28,1992; and 

one-half (%I hour for lateness on July 1, 1992 (Tr. pp. 5-6). Because of his 

marking-off sick for the period of July 11 through July 26, 1992 (again 

allegedly due to the May 24, 1992 accident), on July 23, 1992, Carrier sent 

Claimant a certiiied letter advising him to appear at a formal investigative 

hearing on August 11,1992. Said letter indioated that Claimant ‘~88 heing 

charged with excemive ahsene and said letter fimther indicated that 

the sped& purpose of the imwtigation was to: 

‘... develop the facts and place reuponeihility, if any, in come&ion 
with the Hhnving reuud of your attendance: 

Jauuaq l2,1992 
Jammy 13.1992 
January 20.1992 
Janueq 22.1992 

Febmuy 9.1992 
February 17.1992 

A&u&2,1992 
hiarch3,1992 
hhrch 10.1992 
bfamh 18.1992 
March 26,1992 
March 31.1992 

April 16.1992 
April 20.1992 

May 17,1992 
May 18,1992 

June 28.1992 

Jiete2hrs. 
Lata3omiM. 
Late 16 mine. 
Latelhr. 

Lstelhr. 
*te3omin. 

LUte16min. 
Late3omin. 
Latelhr. 
Letelk. 
Latalhr. 
JAtalhr. 

LateShm. 
Latelhr. 

Lata1br.3omin 
L‘ate3oroin. 

L&elk. 

1 ‘&is particular lateness, for some unexplained -11, was not included in the July 2.8, 
1992 Statement of Cbargea letter which was ultimately sent to Claimant by Carrier in this 
matter. 
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July 1.1992 

Absent Without Permission: 

Mar& 1,1992 

Failed to Report: 

May 9.1992 

June 6,1992 

EliiNopty: 

Ma& !22,1992 
March 23,1992 

April 19,1992 
April 38,1992 

May 16.1992 

June 2.1992 
June 13.1992 

July 11,1992 
July l2,1992 
Je l3,1992 
July l&l992 
July IS.1992 
July 18.1992 
July 19,1992 
July 20,1992 
July 21.1992 
July 22,1992 
July 2S. 1992 
July26,l992 
JuIy 27.1992 
July 28,1992 

Lat%3omin 

Shrs. 

2hI-s. 
lhr. 

6hm. 
lhr. 

8hm. 

4hrs. 
4hTs. 

8htr. 
8hm. 
8h~. 
Ohm. 
8bra 

E 
Shrs. 
Shrs. 
Shrs. 

2E 
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Claimant’s investigative hearing was postponed on several occasions at 

Chkuant’sfOrganization’s reque& and was rescheduled for September 9, 

1992. Said rescheduled hearing was convened; but was postponed at 

Orgauization’s request on September 9, 1992, due to Claima& failure to 

appear. Claimau t’s investigative hearing was finally held and concluded on 
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October 9, 1992, with Claimant present and offering testimony. Claimant’s 

hearing in the instant cam was conducted on the same day immediately after 

the conclusion of another hearing concerning Claimant’s alleged failure to 

promptly report his May 24, 1992 on-the-job injury which was the subject 

matter of this Board’s previous Award No. 1. 

As a result of Claimant’s second investigative hearing which wss held on 

October 9.1992, in a letter dated October 16,X%32, Clainumt was advised by 

Carrier that he had been found guilty of excessive absenteeism as charg4 

and that, as a result, he Was dismissed f3om Carrie’s service. 

CWmant/~tion Sled a timely complaint on Claimant’8 behalf in 

protest of Carrier’s second dismkal of Claimant. Said daim, for reasons 

which wiU be diwuwed more Iidly hereinafter, was de&d by Cax15eq and 

tbema#erwasagpealedby~ti~throughout~ofthe~ 

stepa efthe partid negotiated grievance procedure. Thereafter, the matter 

was appealed to arbitration by wtioq the under&ned Board was 

~arnstitntedandau~~tohsaranddedde~mna#oe,, 

pursuanttohearing,themattarisnowproperlybefaetbisBoardfk 

IWOlUtiOU. 

Organization’s basic contention in this dispute is that Claimant was 

treated in a grossly unfair manner by Carrier. Organization predicates this 

assertion upon the fact that Carrier dismissed Claimant for excessk 

absenteeimq subsequent t.41 Ckrrier’e previously also having d&miff& 

Claimant for failing to report his May 24,1992 on-the-job injury in a timely 

manner (public Law Board No. 6428, Award No. 1). Alxordingto 

Organization, such treatment of Cl aimaut by Carrier is “... like hanging a 

man and then shooting him an hour later just to make sure he is dead.” 
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Organization further objects to the propriety of Carrier’s consideration of 

Claimant’s attendance record between January 12, 1992 and his -b 

date of May 13, 1992. In this regard, Organization believes that the 

admission and consideration of such evidence by Carrier was totally 

improper because the counseling session itself was discipline for the previous 

cited infractions, and to later msmrect those same charge-s wnatitutea double 

jeopardy, and, mora importantly, according to Organization, Claimant’s 

attendance impraved dramatically after the May 13,19Q2 canm&ng session, 

thereby serving as proof that the discipline which was intended by the 

counseling session had a succemful effect upon Claimant. Still yet further 

regarding this same point$ organization al80 objecta to carrier’s admifhm 

into evidence and consideration of Claimant’s attandance record betw&n 

July 11 and 23,lQQ2, because, according to Organkation, Carrier knsw &ll 

well that CIaiman t was off work due to his i&rie.s which ware sustained by 

him en May 24,1992 as a result of the on-the-job accident. 

In addition to ths foregoing procedural amtantions, Organkatkm also 

arguea that Claimaut was further treated unfairly by Catrier in this matter 

because no other employee has ever been cited or disciplined by Car&r for 

excessive absenteeism who was off work due to a work-related injury. 

Organization attriiut8s this disparat43 trsatment to the fact that Carrier is 

attempting to rid itself of an injured employee; and further because Carrier is 

fearfu that Claiman t might 6le a lawsuit against Carrier for the on-the-job 

injuryGes) which was/were mstained by him as a result of the May 24,1992 

accident which occur& at the Barr Yard Car Shop Ready Track. 

As ita final signiii~t area of argumentation in this case, Organization 

contends that Carrier improperly dismissed Claimant for excessive 

absenteeism because Carrier does not even have a written absenteeism policy 
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upon rbich to evaluate/assess the employees’ attendance/absenteeism 

records. 

Carrier’s initial contention in this dispute is that Claimant was afforded 

a fair and impartial hearing as is required by Rule 26 of the parties’ Schedule 

Agreement. In particular, Carrier maintains that the Hearing Officer 

properly admitted into evidence at the invesugative hearing, Claimant’s past 

attendance record; and kther that Carrier properly considered Claimant’s 

previolMdisciplinary assessments when determining the appropriate amount 

of discipline which was t.43 be awessed in the instant case. Moreover, Carrier 

also maintains that it was proper for Carrier to consider the dates of 

Claims& absences related to his personal on-the-job iqjury when asses&g 

discipline harain. 

Carriarnertarquesthatitisw~establishediatberailroadindustrJr 

that excessive absenteeism, regardless of the reason for said absenwfs), is a 

Carrids lid aiguifiwut area at argumentationintbi6ca8ais&atth 

ttaeammt of the penalty of di&ssal was dearly justified, given Claimant’s 

demonstrated pattern of numerous tardinesses and absences; and further 

given Claimant’s prior discipliruuy assessments for similar actions, and the 

fact that Claimant has been given “wery consideration” by Carrier in this 

case. 

After carefully amsidering all of the arguments which have been 

proffered by the parties in support of their respective positions in this 

controversy, the Board is persuaded that Organization’s procedural 

objections to Carrier’s handling of this matter, are without merit. 

Accordingly, the Board concludes that the Hearing Officer proparly entered 

into evidence at the investigative hearing evidence of Claimant’s prior 
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attendance reco&, and Carrier later properly considered said evidence when 

attempting to determine whether excsssive absenteeism had, in fact, 

occurmd, and, if so, the appropriate amount of discipline to be assess& 

Furthermore, Carrier is also correct in contending that Management may cite 

an employee for excessive absenteeifuq even if that employee is unavailable 

for work for an otherwise good reason. In this regard, it doss not mattar 

whether the employee was on a “frolic” or was “home sick in bad.’ If that 

employes is unavailable for work, then dhe may be discieed, up to and 

induding dismisd, for excessive absenteeism. Arbitral support for the 

above posited eondusion, both within the railroad industry and in all other 

iypes of employment relationships as well, is both extensive and . 

comprehensive; is undoubtedly well known by the parti- herein; and, 

therefora,doesnotneedtobereiteratedbythiaBoardat~~. 

Still yet further, regarding auother of Organizations prnmdural 

objections iu this matter, a written policy concarning axcf&ve absantaeism 

byemployeesirnot~~C~~,rinceitiow~escabliehedinthe 

common law of rahad industrial relati~ that excessive absenm ia a 

disciplinary offense. Moreover, Carrier obviously has exsrcised its 

managerial authority on numerous previous occasions in similar such 

situations without any apparent objection from Organization; and this Board 

cannot see any differenw between these previous situations and that whidr 

ia involved in the instant csse. 

Despite having made the preceding determinations, and despite the fast 

that the Board in of the opinion that Carrier has proved that Claimant has 

committed a de violation of Carrier’s absenteeism policy, the Board, 

nonetheless, is also of the opinion that the assessment of the penalty of 

dismissal in the instaut case was itself excessive and, therefore, was 
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improper. In this regard, it is significaut to note that Claimant’s prior 

disciplinary assessments were effectuated more than three (3) years 

previously, and consisted of only a five (5) days suspension and a ten (10) 

days suspension; no further discipline was assessed against Claimant by 

Carrier for excessive absenteeism in the subsequent three (3) years prior to 

the occurrence of the incident which is the subject matter of the instant 

proceeding -- except for the verbal counseling which occurred on May 13, 

1992; Claimant is a long-term employee with an otherwise relatively good 

work record, Cl aimant*s attendance does appear to have improved somewhat 

in recent years over his previous levels; and lastly, Carrier, apparently, has 

not dismissed any other employee(s) for excessive absenteeism when 

that/those employee(s) were off work due to a work related injury(ies). 

When the above factors are considered, m the Board is persuaded 

that mitigation of Cl aimant’s dismissal is warranted. Due to the fact that 

Carrier had twice previously suspended Claimant for excessive absenteeism, 

however, the Board will direct that Claimant’s dismissal in the instant case 

be modified instead to a sixty (60) days suspension without pay, which is to 

run from the date of his dismissal, Octeber 16, 1992, until December 16, 

1992. Said suspension, futhermore, shah run concurrently with the thirty 

(30) days suspension without pay which was previously assessed against 

Claimant by this Board in Case No. 1. Claimant shall be reinstated with 

back pay commencing from December 16, 1992, until the date that he is 

reinstated by Carrier as a consequence of this Award. Claimant’s seniority 

and alI other applicabIe contractual rights and benefita shaI1 also be restored 

to him unimpaired; and Claimant’s personnel record shall be amended to 

reflect this change. Claimant’s back pay entitlement in this matter, however, 
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shall be o&et by any outside wages which might have been earned by him 

during the period of his improper dismissal. 

BHrard: 

Claim sustained; and remedy directed in accordance with the preceding 

findings and conclusions. 

John J. M&rut, Jr. y 
chairman and Neutral Member 

/ez@L.- 

L7kw.4 atfaw. 

IL S. Bauman hf. PC camlichael 
Organization Member CarrierMember 

issued in Columbia, Missouri on December 31,1993. 
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PUBLIC LAW BOARD NO. 5428 
DISSENT OF CARRIER WRRRER TO AWARD NO. 2 

The majority erred in it8 decision to restore the Claimant to 

servica in that Wr. Moore was clearly guilty of continuing a 

pattern of excessive absenteeism, after being disciplined twice 

previously for the same type of offense. Under these 

circumstances, the Claimant's dismissal wan fully justified. The 

Board erred, further, iu reducing the penalty to a sixty day 

suspension. While the Board concurred completely' with the 

Carrier's finding of guilt, it determined that the penalty was too 

harsh. Numerous awards have held that unless th8 discipline 

assessed by a Carrier is arbitrary, capricious or unreasonable, it 

is not the function of the Board to uodify it. Amoug those awards 

are the following: 

sham to &eve acted in eu mrmsomblm, ubitruy, 
capriciau, or diwriminatory menner, 
of d.bcret.itm.= 

auuntingtoahuw 

No. 243Q (Silagi): 

'TINS decisions .of thi8 Bcarchavm aallsiatently held that 

wamt of tlisipliw, tlm ruling made au the 
prqerty will not be disturbed 
a~pported by substantial 

when thm charqo is 
evidence and the amount of 

discipline is not arbitrary of cepricious.~ 

In view of the clear finding of guilt, supported by the Board, 

of the serious charges at issue, the discipline of dismissal was 

fully justified and should have been upheld. 

Respectfully 

PI- y. 
H. X. Carmichael 
Carrier Member 


