
AWARD NO. 19 
CASE NO. 10 

PUBLIC LAW BOARD NO. 5439 

P$.4TII?S ) TRANSPORTATION COMMUNICATIONS INTERNATIONAL. UNION 
) 

DISPUTE ) NORTHEAST ILLINOIS XEGIONAL COMMUTER RAILROAD 
CORPORATION (A PUBLIC CORPORATION) 

STA’W%ENT OF (ILAIM 

1. 

2. 

Canier violated tie terms of 
the Agreement bcrwten the 
Parties when on December 
16, 1992, it assessed Clerk 
Jerome Wells forty (40) days 
actual suspension from ser- 
vice IO begin December 17, 
1992 and end January 26, 
1993. 

Carrier shall now be required 
to compensate clerk wells for 
all rime lost beginning 
December 17, 1992 and cnd- 
ing January 26,1993 

Carrier File No. 03-13-671 

Or&n&arion File No. 321- 

OF BOAI[IP 
After investigation held on December 

11, 1992 and by letter dated December 
16, 1992 (Car. Exh. B). rhe Carrier is- 

sued CIaimanr a 40 day suspension star- 

i . * 

up rwlew of Ihe formaI uanscnpt of 
Ihe 1nvesngaIion, If has been LlcIcnrdncd 
Lhsr you were in v~olatino of Genrral 
Rules “B” and “Q” on d-x day of 
Monday. December 7, I992 when you 
were assigned IO work II Garr 
Anendanh VanBurcn Suw, tin 1o:GU 

A.M. IO 630 P.M 

For rhere vlolauonr you are assessed 
Forty (40) days mu@ suspenuon. This 
suspensicn will begin as 7:OO A.M.. 
‘llmday, Dccembcr 17.1992 md cud Y 
7:OO A.M. on Tuesday. January 26. 
1993. 

I L c 

By letter dared December 18. 1992 
(Org. Exh. 2). rhe Organizarion’s Districr 
Chairman norified the Carrier that he was 
sending rhe manes to the Organization’s 
GeneraI Chairman for fur&r appeal. By 
letter dated January 22, 1993 (Car. Exh. 
Cl, the Organizauon’s General C&irman 
appealed the suspension. In rhat lefcer, 
the Organizti6n su@d rhc following: 

t * . 

l-be orgauizsdon call not make proper 
appvrl on his dam, due IO xhe fact I~IU 
the ‘Zanier failed IO povide e uauscripr 
of lbe invcsagati00. This leaves rbe 
Organizauon co wonder if ihc kaamipr 
of Lh.s invmgDd0a was adequately prc- 
pared as qumd by lhrt A@‘ermeaI be- 
wecn rhc Pees. Withour such inves- 
ogmx~ sod umscripr of rhe invesdga- 
non, Ihe orgbzation can nor de1clmlnc 
how any dkcipkac wu asscsxd 10 the 
ChMllL 

By letter dated February 17, 1993 
(Car. Exh. D). rhe Carrier denied rhe 



Organization’s appeal on rhc merits as 

well as on rhe procedural question con- 
cerning the providing of tie aanscripr of 
rhe mvesrigation. With respect IO provid- 
ing the transcript, the Car&r stated: 

. c i 

On Dcccmber 16. 1992 rhe notice of 
cLisciptinc 54~ sent via U.S. Mrul and 
on December 17.1992 a copy was hand 
dehverrd and algned for by Clmmanr 
Wells. A copy of this ICtIer wan for- 
wrdcd ro Mr. E. Vandevyven Dlsmct 
Chiurman, TCU. It is w dus pornr shpr 
a copy of the transcnpr 1s provided to 
bada Clamam and to tic represcmauve 
inaccordance uuh Rule S&D) ~- 

i * . 

If tic RSnSCriQI was nor fonushed 10 
Mr. Vandevyvm 0~ “duly accrcdued 
represrmauvc” or the Claimanr, which 
rhe Carpmarion clenie~ it was then each 
of ihclr rcsponsibrliry to bring lt IQ 
CorQondons [SIC] anention. Borh rhe 
Claimam and rhe Orgardzanon’s npre- 
senmtive knew of the norice of dirci- 
pline dared December 16. 1992, sod zo 
now claim in your lener of Janwry 22. 
1993. rhar you arc unable to make 
proper appeai on fhis claim because of 
nor rcccivmg a copy of dx nanscnpt ir 
wrhour menr. The Corporazion on 
December 17, 1992, provided all coa- 
cemcd wth rhe required mpy’s [sic] of 
Ihe notica of discipline and the uan- 
scnpt If lids LwSripK bad beea mis- 
placed by the Claimant or lost in dae 
mail fO~~RcQrcscnrariVc,=SlmQka- 
quen would have broughr an immedirue 
respansa from the Corposrdan ro pro- 
w&? anotbr copy of !hE Kaascnpt as 
oudined in Rule 56(D). ‘IM Agreement 
does not provide a pcnaky for nor SUQ- 
plymg a uaascripr. if it should Dccuc 
nor 40~s ir owxmrn tic dwsmn of rhe 
Hearing Officer. It u the responsibility 
for rhc Corporation IO furnash a uan- 
scnpr to borh die Claimanr and the 
Reprcsentive (whxh II did providt) and 
a tacit responribilrry of tie Cliumanr 
and the Reprcsrnranve IO make known 

if ifladVeITCndy Ihe rmn%aiQI was aOr 81. 
fached IO rhc notice of dw#int. 

* I l 

With respect to the procedural ques- 
tion concerning the alieged failure of the 
Carrier to provide a copy of rhe vanscript 
to the Organization, we arc fiisr faced 
with a qucsrion of fact which needs to bc 
resolved. The Organization asserts that 
no transcript was provided and the 
krier contends rhe opposirc. For pur- 
poses of analysis, the Organization’s 
SCXC~~DL cbac no franscript was received 
as set forth in the Gencrai Chairman’s 
lencr of Jannary 22, 1993 is a suff~ienr 

prima facie showing rhar no transcripr 
was provided. Thar showing shifts rhe 

burden to rhe Carrier to demonsuau thar 
the tranxripr was provided as the Carrier 
~SSCRS. We find that the Carrier has nor 
4wie that dcmonsualion. 

Fiir. rhc Can& need not prove rbat 
the transcripf was received. To rebut the 
Organizarion’s prima facje showing, the 
Carrier only need producc some evidence 
beyond rbe plain asserrion that it sent or 
otherwise timely provided the 
Orgtmizarion with a copy of the tran- 
scripr. However, there is no statement or 
orher evidence provided by the Carrier 
showing that the transcript was uansmir- 
ted to the Organization as the Carrier al- 
leges. No clerical employee or Carrier 
official with direct knowledge has 
dcmonsaated &at, in fast, on the dare in 
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question a copy of the tranrcripr was at 
least sent or otherwise provided to the 
Organization. Beyond the conclusion- 

type assertions made by the Gamer, no 
such affirmative evidence has been 
brought forth. 

Second, and giving rhc Carrier rhe 
benefit of the doubr, ordinarily contrary 
factual assertions of the type facing us 
might well require a finding of fact ad- 
verse to rhe Orgamzation’s position. That 
is, the Organkation has made a factual 
assertion and the Carrier has denied that 
assertion. Under ordinary circumstances, 
the conflicting assertions may well te- 
quire the Organization’s position ro be 
found nor substantiated because the bur- 

den is on the Organ&ion to prove ali the 
elements of the facts forming tbe basis of 
its procedural objection. 

However, there is more here. The 
status of the analysis at this p0inI is that 
the Carrier asserts that it provided the 
transcript. But the Carrier’s letter of 
December 16, I992 (Car. Exh. 8) in- 
forming Claimant of rbe results of the in- 
vesrigarioa (with copy to the 
Organization’s District Chairman) con- 
rains no reference to an enclosure of the 
transcript. That omission tends to sup- 
port tbe Organization’s posirion that no 
transcript was provided.’ Further, this 

’ 

Board currently has two other discipline 
cases pending before ir for resolution- 
Case Nos. 6 and 9. In both of those case 
where discipline was imposed after in- 
vestigation, the letter to the employee 
made specific reference to the fact that the 
mvesrigation transcript was enclosed. 
See Case No. 6, Car. Exh. B at 2 (*‘cc: 
. . . w/copy of investigation”); Case No. 
9, Car. Exb. B at 2 C%nclosures: Copy 
of Investigation held . . ..‘I). Thus, it ap- 
pears that when the Carrier provides a 
copy of the transcript of the investigarion 
it duly notes that t&t on the letter impos- 

ing discipiine. In this case. that fact is 
nor found in the Carrier’s letter of 
December 16,1992. 

Therefore, given the Organization’s 
assertion tlm it did not receive the tran- 
script coupled with rhe lack of specific 
evidence from the Carrier that the tran- 
scrip was sent or otherwise provided; the 
omission of any reference to forwarding 
the transcript to the Organization in the 
Carrier’s December 16, 1992 letter and 
rhe fact that in the pasr the Gamer has 
made such notations in similar letters, we 
are sufficiently satisfied rhat the evidence 
sufftcienrly shows &at the Carrier did not 
provide the Organization with a copy of 
the investigation rranxnpr 

Rule 56(D) states: 
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cmploye and if he is represcnred to his 
‘duly accrcdlrcd mprescnrcKive.” 
That provision is mandatory. *‘. . [A] Claim sustained. 

copy of all transcripts and statements 
made a matter of record at au investiga- 
tion rhall be furnished . ...” [emphasis 
added]. The evidence shows rhar the 
Carrier did not do so. A violation of Rulr 
56(D) h= been shown. 

Edwin H. Benn 
New-al Member 

The Carrier’s failure ro provide the 
transcript in violation of Rule 56(D) n- 
quires a susmining of the claim See 
e.g., Third Division Award 3736: First 
Division Award 23930. By failing to 
provide the rranscnpr as required by the 
Rule 56(D), rhe Organization was effec- 
tively precluded from preparing a proper 

appeal. By use of the word “shall” tbc 

parties made comphancc with Rule 56(D) 
mandatory. WC do not have rbe amhoriry 
to change the provisions of rhar rule. 

W. R. Miller 
Or~onMcmber 

Chicago, Illinois 

Dared: 4--q+ 

The Carrier’s argument that ir was in- 
cumbent upon the Organizarion to noti@ 
the Carrier that cbe nanscript was not rc- 
ccived (Car. Submission at 6) does not 

change rhe result. By its plain terms Rule 
56(D) obbgares rhe Carrier to provide the 
uanscripr. The rule does not provide for 
die Orgtaizdon ro ask for it. 

We rhescfore cannot reach rhe merirs. 
The claim will be sustained as presented. 
The suspension shall be rescinded and 
claimam shall be umic whole 


