
PUBLIC LAW BOJiRD x0. 5483 

Award No. 25 

case NQ. 25 

PARTIES TO DISE'XITE: 

Clain: af conductor/brajtemBn R. J. Richardson. 
Louisville, KY. far reinzttatement to the service 
and one (1'1 day's pay Ear all such days on which 
not allowed to exezcise his Conductor-Brakeman 
seniority and vork for the Carriez. Claims 
comencir~ May 24, 1994 and aA1 5hsequene date5 
until so allowed. 

The Board, upon consideration of the entire record 

and alf of rhe evidence, fin& ehat the &?ztlies herein are 

carrier and em$lc.yee Mithin tie meaning af the Railway 

L43.bx Act, as ended; ?hat thb Baard h&s jurisdiction 

over the dispute involved herein; and rhat the parries to 

said dispte were given due and grc?per notice of hearing 

tbetecrn . 

Claimaht has an initial seniority dste vrith the 

carrier of March 15, I9tl. This date reflects claimant's 

earliest daize of canductox-trainman emplcrymext with the 

Illinois Central Gulf Railroad (ICf, from whom the car&r 

was initially purchaz+ed io A~ust, 1986. Claimant is a 
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Promxed Conductor and also a Promoted Engineer, rqieh an 

engineer seniority date cf April 8, 1989. 

on Hay 11, 1994, claimant wrote United Transpor~etion 

Union General Chairman John W. Hales regarding an earlier 

telephone convezsation of May 12. 1994, zeqaesting the 

~enerd Committee to consider allotting him to return to 

work his conductor/brakeman senioricy should he ttmlnate 

his seniority 35 an engineer. Claimant stated that he was 

considering this action becaxme of job ~itress uhile 

-axking as an mgineer and that he had bee-n seeing an 

Ezrgl.oyee Assistance Ptogrm Counselor. Along with this 

latter was acother letter dated Hay 19, 1996, fmtm carol 

Stuecker , Stuecktr and rZS$ociates, Inc., Louisville, #Y, 

which attested to the fact that tfiz claimmt was seen on 

previous dater for evaluation and coxmsclirzg and related a 

recommendation and p=Qfessional opinion that: the 

claimmn's derision t3 rerquast a rranrfer to anozhet 

positim and to give up his seniority~(as an~engixmerf was 

in the best interest of the claimant zmd the pazblic 

SC%fM2Y. 

iZpon receipt of this letter on May 24. 1994, General 

Chairman Hales telephoned Nr. G. Z, James. Transportaeion 

Superintendent, Faducah & Louisville Railway and mitde a 

fo#l remaest that claimtmt be allomd ta revert back to 

[exercise and utilize), his conductor/brakeman seniority. 

Prior to the time of the Claimant'$z initial contact 



and evaluation with Stuecker and Associates, Lnc., he had 

been referred to Hf. t;illibm H. Draper, Iz%P IU3ministrator 

for the P&L b4- Mr. D. E, fill, Assistant Vice President & 

General Manager P&L Railway. on my 27, 1994, Ml?, Draper 

wrote to Mr. Sills, confirming telephone conversations be 

had with the claimant: and endorsing the professiona& 

opinion of MS Stuecker; Kr. DFaper also recommended that 

the claimant be allowed EO Eransfet to &n&he-r position 

instaad of retutrning to hia earlier role ~5 engineer, as 

tkis would be in the best intetrsr cf botk zhe P&L and of 

kk employee. 

On this same date oE May 2’7, 1$9-h. Brotherhood of 

Lacorcotive Engineers {BLEI Genera1 chaiaan Jim McCoy 

&dressed a communication to Hr. D. E. Sills. 

Assistant Vice President & Goneral Managet. advising 

that he had been contacted by clatiant, regarding his 

desire ta give tip his engineer's scniarity standing on 

the Paducah & Louisville. Mr, McCoy stated that he 

had informed the claimant that he saw nothing 

contractually in the Engineer's Aftre?%%ent which would 

prevent him from voluntarily relinquishing his P&L 

engineer's seniclrity status. NY. McCoy aXso advised 

claimant that the request would be subject to the 

approval of the other involved partieS; i.e. the 

'United Transgostation Union and the Paducafi & 
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Louisville Railway. 

While this matter ws progressing, claimant v6as 

further evaluated by Mr. Sohn C. Runyan. K.S. on June 

9, 1994 and by Dr, David C. Waggoner, -Ml on June 24, 

1994. 

On June 27, 1994 claimant: wrote Mr. G. I. James, 

P&L Transpostation Superintendent. requesting various 

~nedical documents concerning h&s condition and voiced 

his feelings regarding the Carrier's handling af his 

situation. 

On July LZ, 1994, 3~. zames, wrote claimant 

denying his request fo relinquish his rights as an 

en&beer and return to work as a conducfcr/hrakeman. 

Xe further advised claimant that as the result of 

ex&ninarions by J. f+ Runyan and Dr. David Waggoner 

the carrier was disquelifyiag him from t;he service of 

the P&L- 

On this same date of July 12, 1994, I&, James also 

wrote General Chairman Hales, concernins the 

organization's request that tbe cLaimant be allowed t5 

reVerr. back to his conductor/brakeman seniority, 

stating that the matter Pertained to ZLE matters 

rherefore such would have to be handled between the 

carrier and the BLE. 
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on July 26, 1994, General Chainnan Hales replied 

to Mr. James' letter of July 32. 199d, stating that 

the UTU agreement does not preu- -*ude the claimant from 

reverting to such service. ALSO on July 26, 1994. the 

organizatFon presented its official appeal of the 

claim to Mr. D. E. Sill. 

On September 15, 1994, Mr. Sill replied to the 

appeal of General Chairman Hales. decrining same. 

On Segtember 27, 1994 General chairman Hales 

advi s ed Ear. Si‘il that his decision of denial was 

onaccsptabfs to the OrqanFzation and r~grrested an 

early conference on the matter. Cclfiference was held on 

October 10, 1994. with the carrier's position of 

denial remaining unchanged. 

32 art &tEempf to clarify the quest.ion as tu 

whether claimant should be allowed to return to and 

utilize his conductor-trainman seniori.ty, cn December 

23, 1994, Ge!neral Cbairrnan Eak5 wrote ta Unired 

Transportation Union Vice Presicfent: W. E- Ziedenharn. 

Jr.. who. at the Gime of the establishment bf the P&L 

Railway and Labor Agreement, was the General Chairman 

representing the P&& %mployees, requesting his 

understanding of the intent of EIul% 19 - Seniority 

Rights and Rule 20 - Exercise of Seniority. On 
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January 3, 1995, UTU Vice President Biedenharn wrote 

back to General Chairman Iiales stating his position, 

that he concurred in that the claimant should be 

allowed to work as a conductor/brakeman while 

disqualiEied as an engineer. 

on 33nu3ry 17, 1995, General chairman libles wrote 

HX. sill providing him with a. copy of the 

corrsspondance CO and from Vice President Biedenharn. 

mr Sill rasponded to the mattG%;r on February 23, 

1995, statix%g that the carrier considered the claimant 

tG be disqualii?ied from engine Se-?lice and iXG%in 

SWUiCe. The carrier furttier referenced Rule 45 - 

Meclical Examinations of the Schedule Labor Agreement: 

as providing B procedure to be follc+%I when an 

employee fmlt that a disqualifhcation is not 

*dsrranted. The carrier also referred ',Q the fact that 

claimant had chosen to file a compSai:lt with the Equal 

EsnpLoyment Opportunity Cooninission (EEOC), that the 

carrier's interpretation had not changed and that the 

claim was still denied. 

.cm April 3. 1995, General Chairman Hales 

provided doxxxmentation under Rule 45 - I?iedical 

Examinations for the eseablishment of a Three DocCOr 

Panel to determine whether claimant was qualified to 
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tetuxn to work and perform the work in train service, 

along with a letter dated March 30, 1945 from Dr. 

Mohammed A. Mian, attesting to the claimant'5 

qwG.ifications. On April 4, 1995, General Chairman 

Hales wrote Mr. sill concerning the alleged finding 

and statements from Dr. Richard Ruckex. The carrier 

respondad to this communication on May 1, 1495, giving 

an explanation of the association of Dr. Rucker with 

Industrial Mebicine, Inc,, but further declined the 

claimant's return to service as a conductor/brakeman. 

In reply. on May 2, 1995, General Chairman Hales 

addressed a further coamwnication to Mt. Silt again 

reminding him that nr. Sian had stated that claimant: 

'was guallEied to ger&xm service as a 

conductor/brakeman. 

on ely 11, 1995, Dr. David L. Waggoner wrote %W. 

Sill stating that he had se-evaluated claimant, and in 

his opirsian iclaimant) *m able to function an the job 

as a conductor/brakeman, but that fie was still a 

able to function in the rule of an engineer. 

On May 19, 1995, General Chairman Hales wrote Mr. 

sill providing him a copy of a May 9, 1995 letter from 

the claimant. Also provided was a copy of a tay 11, 

1995 letter concerning evaluation of or. David 
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Waggoner on such date and a regilest of the 

Organization for a copy of pertinent ciocnments of such 

evaluation. 

On Juna 16, 1995, Mr. Sill advised General 

Chairman Hales that a Three-Docror Panel was no longer 

required, as the carrier did fior. now consider claimant 

disqualified as a conductor/brakeman, but rather it 

was thefr position thar the Claimant was not permitted 

by tha Labor Agreement to work as a 

conductor/brakeman. 

It is rhe position of the organization that the 

onl-y issue to be decided 31 &his instant case is 

whether the claiaaant, who has previously made the 

progressive promotion from brakeman to conductor to 

engineer, having now been disquaXifieB as an enginser, 

because of mediraf reasons, should be allowed to 

revert back to and uti'tfre his conductor/brakeman 

seniority in order to work as Such and maintain his 

livelihood. Accordingly, it is the position of the 

organization that claimant should be allowed to revert 

back CD such conductor/brakeman seniority and that 

such actiofis are clearly allowable undsr Rule 19- 

Seniority Rights of the Scbedu~e Labor mreement, 

which states: 
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(a] The seniority of br&kemen shall date from 
the time they begin their ffrsr tour of duty. 
conductors shall retain the seniority date 
they established as brakemen. 

(b) The right co work positions, assignments, 
promorion (except official posit5onsj and 
vacatiairs shall be gaverned by senim-ity. 

[cl Seniority roster of brakemen showing date 
of ezrpL0yment ‘ promotion and birthdate shall 
be posted on bulletin boards et all 
designated termina‘is in January of each year 
over the signature of the Designated Carrier 
Offices. The Local and General Chairman shall 
be furnished a copy. 

PfOTE: (A statute of limitations of six [6f 
months is hereby fixed no take ug or appeal e 
case of seniority. If six (6) months has 
elapsed without acy protest having been filed 
in such case, it cannot be taken up by the 
Committee or Carrier.! 

(6) Sn-ployees feaving the service of Carrier 
shall, upon request, be given a service 
letter signed by the Designated Carrier 
Officer stxminq the time of service and the 
capacity in which employed. 

la) Employees shall be in line for promotion 
from brakeman to conductor to eng5neer in 
accordance with their relative seniority 
standing consistent with applicable 
provisimas provided for herein, and shall be 
shown on seniarity roster by appropriate 
syrnclols and dates. 

{f) Employees shall not be pere~itted to waive 
their seniority standing and promotionail 
responsibilities. 

(gf The entire railroad system shall 
constitute a single seniority district over 
which employees may exercise their seniority 
to positions, suhjecr. to the provisions 
provided for herein, 
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The arganization contends that there is no 

Schedule Agreement provision which would prevent 

claimard from reverting back to and using his 

conductoribrakemsn seniority to work, considering that 

he has been medically disqualified from working as an 

engineer, but & disqualified a5 a 

conductor/brakeman. 

The arganization further cantends that it was the 

clear intent of Rule L9 chat if an employee could hofd 

an assignment as enginees he coufd not exercise his 

seniority as a conducr,or/brakeman. It %,a* also tnre 

that if he could hold an assignzentlposition as 

conductor be could not: exert? isx? hhs seniority as a 

brakexnan. The crqanization states that this 

particular paragraph was nor intended to deny an able 

btiied employee from holding a Dosition as 

catiducto.rlbrakeman when such employee was 

not able to &&Q an assignmencfposition as an 

engineer. any more than it was intended to prevent a 

conductor who could no longer work a conductor 

gositibn (for whataver reason: saniority, 

physical ailments or physical tescrictions) from 

reverting back ta the rank bf brakeroan and working as 

such. 



Carrier's initial position u.==s that representation 

of the claimant should be prbvided by the BLE: 

however, without prejudice to this gesition, carrier 

has cantinued to resolve the problem with the UTU, 

inasmuch as trainmen do get pransaeed to engine service 

and Ux?y do revert to train service as requirunents of 

service change Eram time to time. The position of the 

carrier throughout the hand1ir.g of this claim is that 

the LaCclr Agreements require forced promOtion. No 

rule or practice requires the carrier to allow an 

eilgineer to be demnted to conductor/brakeman, 

Carrier contend5 that flaimant*s request to 

transfer to a "Yard Position" could not be approved 

because no such position has ever existed. iLTthough 

P&L empJ.oyees ccmxnclnly refer eo trainmen positions a8 

"over the road" or 'in the Yard", those: j&s whfch 

primarily wark in srJitching are subject E5 perEorming 

the same duties 85 thuse in 'over the road" service. 

Carrier also notes fhat claimant desires a yard 

assignment in Louisville, Jefferson County, ~Aete most 

of Carrier's crossing accidents have occurred. I'here 

are apprpximakely sixty (601 crossings located in that 

cmnty . 

Carrier also contends that claimant's disability 
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from Railroad Retirement Board is further proof that 

he is incapable of parforming work in train sex-vice, 

a8 ~11 as engine service. In order to be eligible 

for railroad disability benefits, he had to prove 

total disability either physically or occupationally. 

Claimant is receiving sz occupational disability, 

which meanz that he is incapable of pexfurming 

railroad work. 

In sumxiary. carriet Cantends that it acted 

properly when it refused fo permit claimant {in 

effect) to demote bilESelf. 

During i&x? Public Law Board hearing on May 23, 

1996, the Neutral Chairman requested that the carrlar: 

11 determine if the ADA supexsedes the Labor agreement: 

and 2) if not, would permitting claimant to give up 

his BLE seniority and return to Work a.5 a trainman 

constitute a reasonable accommodation under the ADA. 

The c"axrier kw3te a letter indicating that it has 

been unable to find any authority which supports the 

position that ADA supersedes the L~abor Agreement. 

Carrier has maintained that the claimaat requested 

a pbsition (as an accammodationt -which does not exist 

on Paducah & Louisville Railway, Inc. 3.t states that 

there is m yard position. and those road switcher 
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positions which exist m and do go out and operate 

under the san-m conditions as do Local/akpress 

assigrunents * 

In summary, cattier requested that this cfnim be 

decided as a 'ninas dispute. under the Rail;~ay tabor 

Act and that ft be denied. 

As was indicated at th-2 hearing, this Baard is 

aware that the clerim in this case presents a newel 

question regarding claimant's tights under rtha 

agreements between the carrier and both the UTU and 

the BLE. 

Claimant'6 last regular employment with the 

carrier was as ai9 efigineer. The agreement between the 

BLE and the carrier contains Rule 48, which states: 

[a) If iz-npioyees mvve frtaz train to engine 
service under the pravisions vf Rule 13 
ISeniority Rights] herein, they shall retain 
their seniarity fn train service. Such 
emplvy%es shall be petmirted to exercise 
their train service seniority only ir, the 
event they are unzzble to hold a regular 
position in engine service. 

fb) Esnplvyees holding engine service 
positions shafl be subject to applicable 
agreement rules governing engine servke 
emp3oyees. 

Rule 53 of the UTU agreement with the carrier 

contains similar provisions, which read as follows: 

[a) Employees moving from train to engine 
service under the'provisions of Rule 19[e) 
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herein I shall retain their serzioricy ie train 
service. Such employees shall be permitted 
to exercise their train samice seniority 
only in the event: they are unable co hold a 
regular position in engine service. 

(b) EmpLoyees moving Co engine service 
positions shall be subject to applicable 
agreement rules governing engine sexvice 
empfoyees. 

{cl The movement from train service to 
engine service or vice versa shafl be under 
appficab3.e agreement rules and shall not be 
considered to break the conrinuity of the 
employee's service. and all rights and 
benefits earned or granted to employees under 
combined service shall be maintained. 

Rule i9(e) prwides that employees shall be 'in 

line for promotion from brakeman to conductor to 

engineer Ln accordance with their relative seniority 

standing... .* 

The language in both of these agreements has 

generally been interpseted to mean that so loss as a 

promoted engineer can hold a position working as an 

engineer, such individual doas not have the right to 

return to the conductorltrainman ranks; however, if an 

engineer cannot bald either a regular position or one 

on an extra &m-d, the individual 7dould have the right 

to bid for a trainman's position. This sight wouid 

only continua for the period that there was no vork 

which the individual coulcI perform as an engineer. 

This is not a situation where claimant wishes to 
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return to train service. Rather, claimant cannot hofd 

a job in engine sex-Ace for medical reasons. The 

agreement between the parties does not particularize 

why an individual cannot hold a job Sn engine service. 

Rather, it requires an individual to stay in engine 

service if he cm perform that: nark. 

Claimant is medically unfit to hold a jab in 

engine service. The carrier has effectively conceded 

that he could hold a job in train service, but refused 

to allow him to perform such work because he asked for 

a job which would be specially tailored to his 

desires. 

There is nothing in the contract which requires 

the carrier to create a special joti for claimant. 

Claimant, CO date, has not indicated that he would be 

wilfing t3 take any train service job. Howevet, tiere 

he to do so. there daes not appear to be any language 

in the agreem~t which +~tould preclude him from bidding 

for such a job, since he is unable medically CO 

exercise his seniority in engine service. 

Carrier has contended chat claimant is drawing 

disability insurance from the Railroad Retirement 

E&ax-d and is so precluded fram working. Disability 

even if believed !zo be permanent, may nat always be 
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pemanent . This may be such a siruat,ion: however. 
. - that deczsxon fs for the Railroad Retirement Board and 

not Chis Board. 

Claimant has not shown that he can presently 

return to train service. He must do SO in otder to 

qualify for such service, If there are medical 

reasons he cannot qualify, that must be provefi, 

otherwise, claimant &all be returnad to trafn service 

and may bid for any available position in accordance 

with his 5eniorit.y. 

%%e claim is sustained in gart in accordance with 

the foregoing decision. Claimant has to show he is 

medical Qualified to work in train service. AL that 

tkne, carxier wi31 eithex return him to service OX be 

liable for a c3ay.s gay far 6ztch day claimant is denied 

work. The claim Evr back paid is denied. The Board 

will retain jurisdiction CO effectuate this award. 

Chairman and Neutral M&er 

Louisville KY, tL/ 1% , 1996 


