PUBLIC LAW BOARD MNO. S4B3
Award No. 25

Case No, 25

PARTIES TO DISFITTE:

UNITED TRARNSPORTATION TRNICH
and

PADUCAH & LOULSVILLE RAILWARY

Statement of Clajm
Claim of conductor/braxeman B. J. Richardson,
Louisvilie, KY, for reinstatement to the servive
and one (1) day's pay for all such davs on which
not allowsd té exercise his Conductor-Brakeman
senigricy and work for the Carrier. Claims
commencing May 24, 1994 and all subsequent Zates
until s allowed.

F{nd]

The Hoard, upcn consideration of the entire record
and all of rhe evidence, finds that the parties herein are
carrier angd emnloyee within the meaning of the Ralilway
Labor Acr, as amended; rhat this Board has jurisdiction
over the dispute inveolved herein; and that the parties ro
said dispute were given due and proper notice of hearing

theraon.
Claimant has an initial seniority date with the
carrier of Mazpch 18, 1971, This date reflects ciaimant's
carliest date of conductor-trainman employment with the
Tllinois Central Gulf Railrcad (IC}, from whom the carrier

was initially purchased in August, 19586, C(Claimant is a
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trowored Conductor and alse a Promoted Engineer, with an
engineer seniority date of aAprii 8, 1987.

On May 17, 1924, claimant wrote Imited Pransportation
union General Chairman John W. Hales regarding an earlier
telephone conversation of May 12, 19234, reguesting the
General Committee to consider allowing him to return to
work hiz conduskbor/brakeman seriority should he terminate
his seniority as an engineesr. Claimant stared thatr he wax
considering this ackion because of job stress while
working as an Engineer and that he had been seeing an
Employvee Agssistance Program Counselor. Alang with this
letter was another lerter dated May 1B, 13%4, from Carcl
Stuecker, Stuecker and Associates, Ing., Louiswville, KY,
which attested Lo the fact that Lthe claimant was seen on
previous dates far evaluation and counseling and related a
recommendation and professional opinion thabt the
claimant'es decision to regquest a transfer to another
position and to give up his seniority {as an engineex} was
in the hest interest of the claimant and the public
safety.

Tpon receipt of this letter on May 24, 1594, General
Chairman Hales telephoned Mr., G. I. James, Transportation
Superinrendent, Fadutah & Louisville Railway and made a
formal reguest that claimant be allowed to revert back o
(exezrcise and utilize), his conductor/brakeman seniority.

Pricor to the tima of khe Claimanr’s initial contact
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and evaluation with Stuecker and Associakes. Ync., he had
been referred o Mr, William H. Draper, EAP Administrator
for the P&L by Mr. 0. E, Bill, Assistant Vice President &
General Manager P&L Railway. On May 27, 19394, Mr. Draper
wrote to Mr, Sills, confirming telephene conversarions he
had with the claimsnt and endorsing the professsional
opinion of Ms Stuecker: Mr. Draper also recommended rthat
the claimant be allowed to cransf=ar to ancther pasibtion
instead of yetuxning te his eariier role as engineey, as
this would be in the best interest of both the P&L and of
Ehe employee.

On this same date of May 27, 1884, Brotherhood of
Loconetive Engineers {BLE) General Chairman Jim MeCoy
afdressed a communication to Mr. D, E. Sills,
Assistant Vice President & General Manager, advising
thar he had been contacted by claimant, regarding his
desire to give up his engineer's seniority standing on
the Paducah & Louisville, Mr, McCoy stated that he
had informed the claimant that he saw nothing
contractually in the Engineer's Agreement which would
pravent him from voluntarily relinguishing hig P&L
enginesr's senicority status. MHr. McCoy also advised
claimant that the request would be subject to the
approval of the other involved parties; i.e. the

rnited Transpartation Union and the Paducah &
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Louisville Railway.

While this matter was progressing, clazimant was
furcther evaluated by Mr. John C. Runyan., ¥M.S5. on June
¥, 1934 and by Dr, David C. Waggoner, MD on June 24.
1984,

On June 27, 1984 claimant wrote Mr., G. I. James,
PEDL Transportation Superintendent, requesting various
medical Gocuments concerning his condition and voiced
hig feelings regarding the Carrier's handling of his
situation.

On July L2, 1594, My, James, wrote claimant
denving his raguest to relinguish his righbts as an
engineer and return to woark as a conductor/brakeman.
He further advised claimant thar as the result of
graminations by J. T, Runyan and Dr., David Waggoner
the carrier was disgualifying him from the service of
the P&L.

On this same date of July 12, 1%924, Mr, James also
wrote General Chairman Hales, concerning the
organization’s reguest that the ¢laimant be allowed to
revert back to his conductor/brakeman seniority,
stating that the matterxr pertained to BLE matters
therefore such wcould have te be handled betweesn the

carrier and the BLE.
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On July 26, 1994, General Chairman Hales replied
to Mr. James' letter of July 12, 1994, stating that
the UTU Agreement does not precliude the claimant from
reverting to such service. Alsc on July 26, 19%4. the
organization presented itg official appeal of the

claim o Mr, I, E. Sill.

On September 15, 19%4, Mr. sill replied to the

appeal ©of Genaral Thairman Hales, declining same.

On September 27, 1554 General Chairman Hales
advised Mr. Sill that his decision of denial was
unaceeptable Lo the Organizaticn and reguested an
garly conference on the matter. Conference wags held on
October 10, 1284, with the carrier‘s position of
denial remaining unchanged.

In an attempt teo ¢larify the guestion as o
wvhether claimant should be allowed to return to and
utilize his conductor-traimman seniority, cn December
23. 1994, General Chairman Hales wrote to United
Trangportation Union Vice President W. E. Bigdenharn,
Jr., who, at the time of the establishment of the P&L
Railway and Labor Agreement, was the General Chairman
representing the PiL Employees, reguesting his
understanding of the intent of Rule 19 - Seniority

Rights and Rule 20 - Bxercise of Seniority. On
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January 3., 1885, UTU vice President Biledenharn wrote
back to General Chairman Eales stating his position,
that he concurred in that the claimant should be
allowed to work as a conducter/brakeman while
disgualified as an engineer.

On Jamuary 17, 1895, General Chalrman Hales wrote
Mr. 8ill providing him witly a copy of the
corraspondence to and from Vice President Biasdenharn.

Mr., 5ill responded to the matter on February 23,
1995, statirng that the carrier consideresd the claimant
te be disgualified from engine service and train
service. The carrier further referenced Rule 45 -
Medical Examinations of the Schedule Labor Agreement
as providing & procedure to he followed whes an
employee felt thar a disqualification is not
warranted. The carrier also referred to the fact that
claimant had chosen to file a complaint with the Egual
Enployment Opportunity Commission (EE0C). that the
carrigr’'s interpretation had not ¢hanged and that the
claim was still denied.

On april 3. 1985, General Chairman Hales
provided documentation under Rule 45 - Medical
Examinations for the establigshment cof a Three Doctor

Panel to determine whether claimant was gualified to
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return to work and perform the work in train service,
along with a letter dated March 36, 18%5 from Dr.
Mohammad A. Mian, attesring to the claimant‘'s
gualifications. On April 4, 1595, General Chaizrman
Hales wrote Mr. Sill concerning the alleged finding
and statements from Dr. Richard Rucker. The carrier
responded to thig communication on May 1., 1285, giviag
an explanation of the association of Dr, Rucker with
Industrial Medicine, Ianc.,, but further decliped the
claimant's retburn to service as a gonductor/brakeman.
In reply, on May 2. 1925, Genersl Chairman Bales
addressed a further communication &0 Mr. 8ill again
reminding him that Dr. Mian hagd stated that claimant
was gqualified to perform service as a

caonductoy /brakeman.

On May 11, 1995, Dr. David L. Waggoner wrote Mr,
$ill stating that he had re-evaluated claimant, and in
his cpinion (claimant) was able to function on the jab
25 a condoctor/brakeman, bubt that he was still paok
able to function in the role of an engineer,

On May 12, 1885, General Chairman Hales wrote Mr.
5il1 providing him a copy of a May 9, 19295 letter from
the claimant. A&lso provided was a copy of a May 11,

18585 letter concerning evaluation of Dr. Dawvid
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Waggonayr on such date and a reguest of the
Organization for a copy of pertinent Socumeants of such
evaluation.

On June 16, 1985, Mr, $ill advised General
Chairman Hales that a Three-Docror Pansl was no looger
required, as the carrier did netr nhow consider claimant
disqualified as a conducter/hrakeman, but rather it
was their position that the claimant was not permitted
by the Labor Agreement to work as a
conductor /brakeman,

It is vhe position of the arganization that the
only issue to be degided in this instant case 1s
whether the claimant, who has previously made the
progressive promotion from brakeman to conductor to
engineer, bhaving now been disgualified as an sngineer,
bacause of medical reasons, should be allowed to
revart back to and utilize his conductor/brakeman
seniocrity in order to work as such and maintain his
livelihood., Accordingly. it is the position of the
organizacvicn that claimant should be allowed to revert
back to such conducter/brakeman seniority and that
such actions are clearly allowable under Rule 19~
Seniority Rights of the Schedule Labor Agreement,

vhich stateg:
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(al The seniority of brakemen shall date from
the time they begin their first tour of duty.
Conductors shall retain the seniority date
they established as brakemen,

(b) The right to work positions, assignments,
promovion (except official positions}) and
vacations shall be governed by seniority.

[¢] Senigrity roster of brakemsn showing date
of employment, promotion and kirthdate shall
be posted on bulletin boards at all
degignated terminals in Januayry of =sach vear
ovey the gignature of the Degsignated Carriexr
Officer. The Local and General Chairman shaill
pe furnished & copy.

RQOTE: (A startute of limitations of six (&}
months ig hereby fixed to take up or appexl &
case of senlority, If six (6) months has
elapsed without any protest having been filed
in such cage, it cannot be taksn up by the
Committesr or Carrier.}

{d: Bmplovess leaving the service of Carrier
shall, upon request, be given a service
lecter signed by the Desighated Carrxier
Qfficer showing the time of sarvice and the
capacity in which enployed.

{e) Bmployees ghall be in line for promotion
from brakeman to conductor to engineer in
accordance with their relative seniority
standing consistent with applicablsa
proviasions provided for herein, and shall be
shown on seniority roster by appropriate
symbols and dates.

{f} Employees shall not be permitied tgo waive
theiyr seniority standing and promotional
ragponsibilities.

{g) The entire railroad system shall
constitute a single seniority district over
which employees may exercise their seniority
to poasitions, subject te the provigiocns
provided for herein,
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Tha organization contends that there is no
Schedule Agreement provision which would prevent
claimant from reverting back to and using hiéﬂ
conductor/brakeman senlority to work, considering that
he has been medically disgqualified from working as an
enginser, but oot disgualified as a
conductar/brakeman.

The organizazion further contends that it was the
clear intent of Rule 12 that if an emplovea could hold
an aszignment as eagineer he could not exercise his
senierity as a conductor/brakeman. It was also truse
that if he could hold an assignment/position as
conductor he could not exercige his senicrity as =&
brakeman. The crganization gstates that this
particular paragraph was not intended to deny an able
bodied employee from holding a position as
conductor/brakeman when such emplovee was
net able to hold an assignment/position as an
engineer, amy more than it was intended to prevent a
conductor who could no leonger work a coenductor
position {for whataver reason: seniority.
phvsical ailments or physical restrictions) from

reverting back to the rank f krakeman and working as

such.
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Carrier's initisl position was that representation
of the <¢laimant should be providsd by the BLE;
however, without prejudice to this position, carrier
has continued to resolve the prohlem with the UTU,
inasmuch as trainmen do get promoted Lo engine service
and they do revert to train service as regquirements of
service change from time to time. The position of the
carrier throughout the handling of this claim is that
the Labor Agreements require forced promobtion. No
rule pr practice regquires the carrier to zllow an
engineex to he demoted to conductor/brakeman.

Carrisr contends thab claimant's reguest to
transfer o & "Yard Pogition" could fint be approved
because no such position has sver existed. Although
P&L employees commanly refer to traimmen positions as
"over the road" o¢r ‘in the Yard*, those 3cbs which
primarily work in switching are subjsdt to performing
the same duties as those in “over the road” service.
carrier &lso notes that claimant desires a vard
assigmment in Louisville, Jefferson County., where most
of Carrier's crossing accidents have occurred., There
are approximately sixty (60) crossings located in that
counLy.

Carrier also contends that claimant's disability
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from Railroad Retirement Board is fuzrther proof that
he ig incapable of performing work in train service,
as well ax engine service. In order to be eligible
for railroad disability benefits, he had to prove
total disablility either physically or ocrupationally.
Claimant is receiving an occupational gisability,
which meangs that he is incapable of performing
railrcad work.

In summary, carrier contends that it acted
properly when it refused to permit claimant {in
effect) to demcte himself,

Puring the Public Law Board hearing om May 23,
1526, the Neurral Chairman reguested that the carrier:
1) determine if the ADA supersedes the Labor Agreement
and 2} if not, would permitting claimant o give up
his BLE seniority and return o werk as a trainman
constitute & reasonable accocmmodation under the ADA,

The Carrier wrote & letter ipdicating that it has
been unable to find any authority which supports the
position that ADR supsrsedes the Labor Agresment.

Carrier has maintained that the claimant reguested
a pogition (ag an accommodarion) which does not exist
on Paducah & Louisville Railway, Inc. It states that

there is ng yvard position. and those groad switcher
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positions which exist can and do go out and oparate
under the same conditions as 8o local/axpress

assignments.

In summary, carrier regquasted that this <¢laim be
decided as a *mincr dispute” under the Railway Labor

Act and that it he denied.

L

Ae wee intirsrarsd st the hasr-1ner rhie RAasom 4 e
AL WEE LNCICAaTed a2t TOE Nearinyg, =Rig Boax is

aware that the claim in this case presents a novel
ruestion regarding claimant's rights under zhe
agreements between the carrier and both the UTU and
the BLE.

Claimant's last regular emplioyment with the
carrier was as an enginesyr. The agraement batween the
BLE and the carrier contains Rule 48, which states:

(8} If cmplovees move from train to engine
service under the provisions of Rule 159
ISeniority Rights] herein, they shall retain
their seniority in train service. Such
emplovees shall ke permitted to exercise
their train service zeniority enly in the
event they are unable to held a2 regular

position in engine sarvice.
{b} Emplovyees holding engine service
pogitions shall be subhiect to applicable

agreement rules governing engine service
employess,

Rule 53 of the UTD agraement with tha carrier
contains similar provisiowns, which rsad as follows:

(a) Employees moving from train tg engine
service under the provisions of Rule 15(e)
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herein, shall retain their seniority in train
sarvice. Such employses shall he peimitted
to exercise thelr train service seniocrity
only in the event they are unable o hold a
regular position in engine service.,

{b) Employees moving to engine service

positions shall be subject $o appliicable
agreemant rules governing engine service

employees,

{¢]  The movement from train service ta

engine service or vice versa shall be under

applicable agrsement rules and shall not be

congidered o break the continuity of the
enployee’'s service., and all rights and

henefits earned or granted to emplovees undex

combined service shall be maintained.

Rule 19 (e} provides that smployees shall be *in
line feor promotion from brakeman to conductor to
enginesr in accordance with their relative senioricy
standing... .*

The language in both of these agreements has
generally been interpreted to mean that so long as a
promoted engineer can hold a position working as an
engineer, such individéual does net have the right to
return to the conductor/trainman ranks: however, if an
enginser cannct hold either a regular pesition or one
on an extra bhoard, the individuazl wonld have the right
to bid for 2 traimnman's position. This right wonld
oplly continue for the pericd that there was noc work

which the individual could perform &s an engineer.

This is not a situation where ¢laimant wishes to
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return to train service. Rather, claimant cannot hold
a2 dob in engine service f£or medical reasons. The
agreemant batween the parties does not particularize
why an individual cannot hold a job in engine service.
Rather, it reguires an individual to stay in engine
servics if he can perform that work.

Claimant is medically unfit to hold a job in
engine service. The carrier has effectively conceded
that he could hold a job in train service, but refused
to aliocw him to perform such work because he asked for
a8 job which would be specially tatlored o his
desires,

There is nothing in the contract which regquires
the carrier to cyreare a special dob for claimant.
Claimant, to date, has not indicated that he would be
willing to take any train service job. However, were
he to 40 s, there does not appear to bhe any languags
in the agreement which would preclude him from bidding
for such a job, since he is unable medically ko
exercise his seniority in engine service.

Carrier has contended that claimasnt is drawing
disabllity insurance from the Railroad Retirement
Beoard and is so precluded from working. Disability

even if believed to be permanent, may not always be
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permanant,. This may be such a siruation; however,
that decigion is for the Railropad Retirsment Board and
not this Board.

Claimant has not shown that he can presantly
return to train service. He must do so in order ko
gqualify for such service. If there are medical
reasons he cannot qualify, that must be proven,
otherwise, claimant shall be returned to train service
and may bid for any available position in accordance
with hig seniocrity.

Award

The claim is sustained in part in accordance with
vhe foregoing decision. Claimant has to show he is
medical gualifisd to work in tryeain serviee. AL that
time, carrier will either return him to service or be
liable for a day's pay for each day claimant is denied
work. The claim for back paid is denied. The Board

will retain jurisdiction to effectuate this award.

loree

Robert Q. Harris
Chairman and Neutral Member
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