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BURLINGTON NORTHERN RAILROCAD COMPANY
and

UNITED TRANSPORTATION UNION

Claim in behaif of Seattle Brakeman Jihad Raheem, that he
be reinstated to service of Burlington Northern Raiiroad
and be allowed all earnings lost pending investigation,
attending investigation and as a result of his dismissal until
such time he again performs service in his craft, and that
all mention of this incident be stricken from Claimant's
personal record.

On January 21, 1994, at about 10 a.m., Claimant injured himself while throwing
a switch at Longview Junction, He reported his discomfort to his conductor, but continued to
work into his final tarminal, Seattle, aithough the conductor relieved him of switching duties at
Tacoma and Seattle. He did not report the incident to a supervisor or file the personal injury
form, required by Carrier’s rules to be filed before he left the property, until six days later on
January 27; he stated on the form that the switch was unusually hard to throw, that there was

no one to help him, and that

he had injured his lower back. He further stated on the form that

he was wearing his back support, He also filed at that time a hospital report to the effect that
he was seen on January 21, diagnosed as having back sprain, prescribed medication and
instructed to be off work for three days.
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Carrier scheduled a formal investigation into Claimant's responsibility for
violations of various operating and safety rules and Superintendent’s Notice No. 3 of January
1, 1994, in connection with the incident and also into his "alleged accident proneness.” The
investigation was held on February 1-3, and thereafter, on February 14, Claimant was dismissed
for violation of the rules and Notice because of continuing to throw the switch aftsr he felt
resistarice, failure to report the condition of the switeh, failure to promptly report his injury, and
his accident proneness as disclosed by the investigation.

There is clearly substantial evidenca to support Carrier's finding that Claimant was
in violation of the rules requiring prompt reporting of the incident - his injury and the conditdon
of the switch. We do not think there is substantiel evidence 10 support the finding that Claimant
was in violation of the various safety rules cited. With respect to Claimant’s alleged violation
of the Superintendent’s Notice by continuing to throw the switch after ancountering resistance,
which was the violation most emphasized by Carrier, the Notice does not contain absolute
prohibitions, but is couched in language which necassarily requires an employee to exercise his
judgment in deciding whether or not to throw a switch, Employees are "required not to throw
defective switches which offer resistance that could produce personal injury™ (Par. 1); and *if
undue resistance is met, the throw will be discontinued and no further attempis will be made .
. .* (Par. 2). On the other hand, "switches found to be resistant to throw, but which can be
thrown without personal injury”, may be thrown but must be reported (Par, 3).

Certainly, employees may be held to the standard of exercising their judgment in
a reasonable manner, but it does not follow that if an employee throws a switch and suffers an
injury, he must have used bad judgment. Carrier's goal of eliminating injuries by requiring
employvesas to axercise care in conformity with Notice No. § ix cerrainly & worthy one, and it
may be diligent in holding employees to the standards in the Notice; but the Notice must be
applied reasonably.

In each case, the particular facts must be examined closely and will generally be
the decisive factor in determining whether an employee complied or did not comply with the
Natice. In this case, we cannot agree that the facts establish that Claimant had reason to believe
before he threw the switch that it was defective and could produce personal injury, His
conductor had thrown the switch a few minutes before without difficulty. Claimant's was the
only testimony as to the incident, and he testified as follows:

. + . the only way I knew the switch was too hard, when I pulled the switch up,
it was hard to come out where you put the switch down. Oace I pulled that
switch up, that’s when I had felt something pull on me. The switch popped itself
up. I grabbed ma §witch and when I grabbed the switch I walk with the switch
in front of me with my body trying to move the switch around. Once the switch
went around, the points did not fit, I proceeded to turn around and put my weight
with the switch and pull, and the switch flopped down. Once the switch flopped
down then I kick the switch in the position it goes down. I proceeded to uniock,
to throw the time switch, locked the time switch up and then lock the other
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switch, AsIlined the switch up it popped itself and it pulled and I felt something
pull itself in my back. . .

Once I had lifted the switch up and had already pulled, probably injured myself
then when I felt it pull, I just went on and did the remainder. It was basically
closed anyway.

Claimant had no reason to belisve the switch was defective before he threw it.
It wasg not until he puiled the switch that it "popped itself up" and something pulled in his back.
At that point, he had to decide if there was "undue” resistance which required him to desist
under Paragraph 2. His testimony does not indicate that he felt resistance at that point, and he
judged that he could continue to throw the switch without further injury, which he did. In faet,
it does not 2ppear that he suffered further injury by doing so. Under these circumstances, we
cannot find that there is substantial evidence to stpport Carrier's conclusion that he violated the
Superintendent’s Order.

Claimant’s failure to report his injury and the defective switch in accordance with
Carrier rules justified discipline in this case; and the fact that he was disciplined by a thirty-day
suspension two months prior to this incident for failure to wear safaty glasses (discipiine upheld
by Award No. 5 of PLB No. 5516) could properly be considered by Cartier in assessing the
appropriate amount of discipline. But Carrier does not assert that those two incidents justifiad
Claimant's dismissal, Rather, Carrier asserts that dismissal was justified on the ground that an
examination of Claimant's whole past record demonstrates that he was "accident prone"”, and was
a hazard to himself, his fellow employees and the Carrier,

The evidence submitted by Carrier on the issue of accident-proneness was two-
pronged: statistical evidence of the number of prior personal injuries and the time lost from
work as & resuit; and evidence as to training, treatment and counselling received by Claimant
and his attitude and response to such programs.

The statistical evidence consisted of Claimant’s personal record and of a printout
from Carrier's injury data base system. Although the two are not entirely consistent, it appears
that Claimant had suffered some ten injurjes during his 15 years of service, resulting in a loss
of 531 work days, some of which resulted from aggravation of former injuries. The injuries are
described ag to the knee, head, ankle, sye, wrist, inhaling fumes and back, in the form of cuts,
bruises, sprains, irritation and foreign substance in eye, which occurred on or beside rail
equipment while Claimant was working, getting on or off, climbing ete. There i8 no indication
that any of ths injuries were caused by Claimant’s nagligance or that he was disciplined in
connection with any of them. There is no evidence 23 to how Claimant’s record of injuries and
time lost compares with the records of cther employees during the same or any other time
petiod. By far the longest loss of work resulted from g back injury on November 15, 1990, as
a result of which Claimant lost 229 days. He lost 123 days beginning February 27, 1980 as the
result of an aggravation of & knee injury which occurred in November, 1979, and 120 days
beginning September 30, 1988, as the result of a sprained knee, His five injuries during the
eight years between those dates resulted in 3 total of 52 Jost days.



Ms, Gambreil, Carrier's Manager of Rehabilitation Services, testified that after
Claimant had failed to recover from his back injury of November, 1990, by May, 1991, he was
referred to a physical and occupational therapy work-hardening and conditioning program called
"Back in Action", which he attended from May 20 to July 2, 1991. Again in connection with
the same back problem, he was refarred to a similer program at Virginia Mason Physical
Medicine and Rehab Department, beginning on February 24, 1992. This was an eight wesk
program, but Claimant completed only three weeks, Ms. Gambrell testified that her file showed
that Claimant was cancelad out of the program because two physicians in the program felt thst
Claimant was sabotaging the program. When asked whether she bad documentation of instances
of sabotage, she replied that she did, but refused to produce it on the grounds of confidentiality
of the information.

Ms. Gambrell and Ms. Weber, Carrier’s Manager of Safety, testified that in
February, 1993, they were present with Claimant at 2 multiple injury review process (MIRP)
interview. This is a program begun at the end of 1992 under which Carrier scheduled such
interviews with all employzas who had suffered five or more injuries since 1986, 1o review their
problems and discuss what could be done to prevent injuries in the future, At the interview, the
subject of throwing switches was specifically discussed and Claimant was instructed not 1o
atternpt to throw & hard switch. Claimant raised fears that if he refused to do what his conductor
told him, he would ger fired, Ie was assured that no one would fire him for following the
safety principies,

Finally, Ms, Weber testified that she assumed that Claimant had attended the 1593
system-wide-one-fuil-day training program for all employees, which covered, among other
things, back-injury prevention.

Numerous Board awards have spoken to the issue of “accident proneness” as a
basis for dismissal of railroad employees, and both parties have submitted awards purporting to
support their respective positions. Without attempting 2 detailed discussion and analysis of those
awards, we can state that the better reasoned of them in our opinion reject the idea that statistics
alone - proof that an employee has suffered a large number of personal injuries without evidence
that the injuries occurred because of fanlt or failure on the part of the employee ~ provide
support for dismissal. See e.g., Award No. | of PLB 1103 and NRAB Third Divigion Award
No. 28917, As stated in the latter Award, when accident-proneness js the basis for disciplinary
action, "contributory responsibility, (or a demonstrable rule violation), for the historical
incidents within the charge must be conclusive, Statistical analyses of accident records which
do not contain a causal nexus between the accident and the injured employee are insufficient
proof to support such a charge.”

_ Further, it must be pointed out that in most of the awards which take the view that

statistical evidence is sufficient without evidence of fault, the records contained proof beyond
mere assertion that the employee involved had a greater incidence of injuries than the norm of
other employees engaged in similar work. This is true in several of the awards ¢ited by Carrier
which upheld dismissals for accident proneness. For example, in Award 31 of PLB 5016,
*"Carrier undertook a comprehensive analvsis of claimant’s inturv reenrd  Aemnasing bim tn Fus



carmen ahead of him on the seniority list and five behind him. . .He [Claimant] has sustained
more injuries and lost more time than any of his coworkers.” And in Award 6 of PLE 4780,
"Carrier produced evidence indicating that Claimant's personal injury record far exceeds tha
average rnumber of injuries in all other categories. In one area regarding employees with similar
longevity, his rate is triple the average of other employees.”

In this case, Carrier produced no evidence of fauit on the part of Claimant in any
of his prior injuries, or of any discipline imposed upon him in connection with any of therm,
Carrier likewise produced no evidence beyond its mers assertion that Claimant’s record of
personal injuries over his fifteen years of service exceeded the records of other employees
similatly situated.

With respect to Carrier’s contention that Claimant has not responded to training
and counselling designed to improve his performance and lessen or prevent injuries, it must be
pointed out that there is no evidence of such training or counselling prior to November, 1990,
when Claimant injured his back, although eight of his ten injuries occurred before that time.
When his back injury continued to prevent him from working, he attended and completed the
course of therapy to which Carrier referred him. Since that time, Carrier’s printout shows only
one injury on Qctober 27, 1992, when he was struck in the eye by a foreign object and lost six
days of work. Tt would appear, therefore, that he responded positively to the therapy on that
occasion. Because Ms, Gambreil would not produce the documentary evidence, it is not possible
for the Board to know the ¢ircumstances under which Claimant failed to compiete the therapy
he began in February, 1992; however, that failure does not appear from the record to have
adversely affected his performance. Agto his alleged failure to heed the advice given him about
throwing switches in the MIRP interview, we have already held that the evidence does not
support a finding that he failed to comply with Order No. 5 in throwing the switch in this case.

Based on the discussion above, we conclude that Carrier has not presented
substantial evidence to support Claimant's dismissal on the ground that he was accident prone,

There remains the question of what discipline was justified by his faflurs to file
the required reports, on top of his thirty-day suspension just two months before for failing to
wear protective glasses, Two such violations in a short period indicate a too casual attitude on
the part of Claimant toward important safety rules, and merit substantial discipline to impress
en him the necessity to comply with the rules if he is to continue in Carrier’s employment.
Under the circumstances, we think that a suspension of 90 days was justified. Qur disposition
of the claim therefore is to order that Claimant be reinstated to service with pay for time lost
in excess of 90 days,
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Award: Claimant reinstated to service with pay for time lost in excess of 90 days.
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