UTU FILE NO. C-1584
CARRIER FILE NO. CTG 83-08-31D

PUBLIC LAW BOARD NO. 5883
CASE NO, 38

AWARD NO. 24

PARTIES BURLINGTON NORTHERN RAlL ROAD COMPANY
0 and
DISPUTE: UNITED TRANSPORTATION UNION

STATEMENT OF CLAIM:; Claim of Brakeman G, T. Hasking, Memghis Tennessee,
claiming cne day =t local freight rate of pay each date, March
27 through Aprd 7, 1893, "account improperly withheld from
sesvice.” _

Cizimant had trainman ibrakeman-yardman) seniority dating from either his kire
as & swilchman on May 15, 1881, according io Cafrier, or a brakeman on May 2, 187%,
according o the Organization He zsiablished engineer senicrity i March, 1888, after
svecessfully complating the Locomctive Engineer Training Prograra

On March 26, 1833, while warking as enginger on z yard job in Memphis
Terminal, he aliegedly passed & stop signal withowt propsr autharity,  Under FRA
Regulations, & such conduct is established 1n & decertfication hearing, there is @
mandatory requirement of suspension of an engineer's certificate for 30 days. Without
a cedificate, under the FRA Regulations, an employeg may not work as an ehgiheer,
Also urder the Regulations, it s Carrier’s responsibility 1o enforcs the requirement, and
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a Iormal invastigation under Schedule Gisciplime Rules serves as as appropriaie
decerdificalion hearing. Carrier ifted Clalimants certificate an March 23, and held him
aut of service pending hearing.

Carrier held such & heanng Gnvestigation) on April 5, 1943, Neither party supplied
the Boarg with any information about the investigation - charges, notices. transcript,
exhibits, etc. Carrier simply states thaf based on the facts developed at the hearing, it
notified Ctaimant that his enginzer cerificats was suspended for 30 days baginning Aprit
B, 1993. Apparently, Carrier found no independent viclation of its Oparating Rulss by
Ciztmant, since i imposed no disciplineg upon him 28 3 rasult of the nvestigation. -

Claimant thereafter attempted to exercise his frainman senjorily to displace a
junicor brakeman, but was not pemiitted ta Go so. On April 23, he filed claim for & day's
pay each day March 27 through Aprl] 7 based o Carrier's refusal to permit him o
exercise his frainman senjornily on those dates, Carfler's response o the tlaim was: "
.. oh March 26, 18E3, you were removed {tom service in gccordance with FRA
guidelines, Inasmuch as the law required your remaval from serwce, you may not
axercise youw rainman’s seniority.” '

Both parties cite Arficle XHE, Section 3{3) of the UTU 19885 National Agresment,
Cardier also cites Asdicie 27, Section A1) of the BLE Schedule

"XIH. 3 {3).  An emploves who has esiablished seniority as
cenductor (foreman), liainman (brakeman-yardmean), hosilsr
or hostter helpar (bt withour seniorty as a locotnotive
firerman) who 15 sesected for engine service shail retain his
seniosity standing and all gther rights i train andfor yawd or
hostiing service, However. stich emplovee shall be permitted
o exercise such rights only in the event he or she is vnable
to hold any position or assignment in engine senvic: &S
engineer, foreman or a designated position In passengsr
sarvita, hastier or hostler helper”

Y27 (A1) ... No demoled Engineer wilt be permittad to
hold & sun as a Fireman an any seniority distyict while @
junior Engmeer s warking o the Enginesrs’ exire fist ar
holding a requiar assighment as Enginest on such senmrity
disinct, except where there are approved Local Agreemants
which permit such a practioe.”
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in the Board's view, the governing ruie 15 not Engineer's Rule 27 (A), but Kl
Section 3 {3} of ihe 1985 Mational Agreement As (o that rule. Carrier argues that
Clairaant was not "unable” to hold an enginear’s assignment; rathar, he was able o hold
sach an assignmeant, but was unable to work only due to certificate revosation, The FRA
requitement for engineer certification did not come inlo effect uniit after the 1883
Nationa! Agreement; tharefore, Anicle X, 3 {3) was nof referring 1o inahifty to held an
engineers posibion due $0 verdificate revocatian.

The QOrganization contefds that Claimeni's situation falls withit the specliic
language of Article Xili, 3 (3}. Clsimant, because he had no certficate, was unable to
hold an angmesr's assignment: therefore, he could exercise his trainman's seniority. In
effect, the FRA regqulation that Claimant could not work as an enginger without &
ceriificate, set aside Claimant's enginger senwrity for the thirty-day decertification peried,
As to Carser's claim that because the law required bis removat from service, he couid
net axercise his {rainman seniordly, the Organization points out tha! the FRA has deak

with this issue in Section 240.5 {e\ of it Reguistions. In answer to questions whether
Section 240.5 {e) prevents an engineer whose ceriificaie Is suspended from exercising
his or her seniority to work I some gther capachy for the railroad. typically as a tranman
or canductar, FRA issued a paragraph of intespretatva guidance oh April 8, 1583, The
paragraph stated: "Paragraph {g} simply reflecis FRA's intent that loss of certification
is not intended to create an eligiviity or entitlement 1o employment in ather service for
the raifroad. W does not prevent railroads from re\,cgmzu‘:g sach an alzgtb“lk r or
entiflameant or othenwize agreeing to aliow a persch o provide such sevice”

While it is frue inability to hald an engineer's agsianment beceuse of suspensiah
af the enginger's centtficate reguired by the FRA was net a conddiog in existence ai the
tirne Arficla X1 3 {3} was negaotiated, the Board is convinced that ihis later-developed
form aof inability falls within the general mtent of the Aricle. The scheme was that
frainmen who applied for and successiully altained engineer’s seniority would retait: their
seniority snd all olher nights as trainmen. However, n order o gssure camiers of a
sufficient supply of engineers to mest their oparating requ;‘rements\ such formerdrainman
engineers would only be permitied to exercise such rights ¥ unable to work in engine
service. Thus, former fainmen could rot ge back and farth fram enginesr o lrainman
service o suit their own convenience, feaving Carrier high and dry without the supply of
engingers they had bargained for. In this case. Claimant was unadble 0 work as an
enginger becauss of FRA requirements, not because of Carrier regairements or his own
wishes. Under such gircurmslances, in our view, the languags and inent of Adicle X,
3 {3} permitted him to exercise hie trairyman senicnly, and nothing B the FRA
Reguiations prohibited him from deing so or prohibiled Carrier from pormeting him to do
SO.



Case Ne, 38
PLBro-5ee3 -~ Award No. R4

AWARD: |in susiained.

A F }
Lo CJ ~4
ymcmd Clhiater

Wﬂ4 hMember

] B

. > (et
Gane L. Shire R’ L. Marceau
Carrier Member Crganization Member

Oaied: :72/ ’7’/ 9?




