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: : 
Parties : IN~~R~~ATIoNAL+ mmimi 000 OF : 
to the : FIEEMENANDOILEE9 : 
Dispute : : 

and : 
: : 
: UNION PACIFIC RAILROAD COMPANY : 
: : 

1. This claim is submitted on behalf of P. E. 
Whitmer who was dismissad from service on 
February 4, 1994. 

We ask that Mr. Whitmer be reinstated 
ksmdiately and that he be ~ccmpensated and 
adjusted from Fsbruary 4, 1994 on until such 

.-time as ho is restored back to sexvice, with 
compensation and other 
restored unimpaired. 

seniority right5 

The Claimant, Paul E. Whitmer, entered Carrier's service on 

March 16, 1992. On January 17, 1994, Carrier issued Notice of 

Investigation to Claisant to ndevelop the facts and place your 

responsibility, if any, on charges of being an unsafe employee, 

having accrued three personal injuries,and one unsafe act on duty, 

since becoming euployed....Earch 16, 1992.5 The Notice also 

identified the date and type of injury for the three injuries and 

the unsafe act. Investigation was scheduled and held on January 

31, 1994. On February 4, 1994, Claimant was advised that the 

charge of being an unsafe employee was sustained and that he was 

assessed dismissal fromservice. Claimant*5 dismissal was appealed 

. 
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by the organization up to and including Carrier*8 highest 

designated officer for such appeals. Being unable to resolve the 
-.. -_ 

dispute, the parties referred . the case to this Board for -. 

resolution. 

The record before this Board is voluminous. Our extensive 

study thereof persuades us that the Investigation was fair and 

impartial and that all witnesses were sequestered. Claimant was 

present and represented by representative of his choice. Both were 

permitted to present evidence and cross-examine Carrier witnesses. . 

The Org~isati.On'S porriticn that the statement of charge was ,' 

not precise is without foundation. Our review of- tha Notice of 

Investigation reveals that Claimant and the Organization were made 

aware of the specific5 of the charge8 against Claixant which gave 

them sufficient inforsation on which to prepare appropriate 

defense. Likewise, the argument that Claimant was disciplined for 

violation of rules not cited in the charge8 cannot serve as g&nds 

for reversal of the discipline assessed. Numerous prior awards of 

.the National Railroad Adjustment Board hold that citation of rulea 

in the statement of charges is not neceaaary to a precise charge. 

For example, in Third Division Award 20289, the Board held: 

n . ..where the notice is sufficient for (a) Claisaut to 
.understand what ia to be investigated...and precise 
enough to understand the exact nature of the offense 
charged.. . such notice will not be held to vitiate (a) 
Claimant's right5 under (an) agreement for adequate 
notice...." 

See also Third Division Awards 11170, 12898, 13684 and Public Law 
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Board 3199, Award 32. 

Auard 32 of PLB 3199 dealt with a comparable dispute between 
-~ 

the parties tdfs dispute aud isT5ited with favor by this Board. 

The organization has argued that Carrier did not follow the 

terms of its Safety Intervention Policy in dealing with the 

Claimant *a lack of concern for safety of himself and his fellow 

employees. Such an argument is not supported by the record before 

this Board. The record indicates that Carrier progressed Claimant 

through each phase of the Policy up to and including the final 

phase, discipline, which was invoked on January 17, 1994, following' 

his elbow injury on January 9, 1994. Claimant was counseled and 

schooled in safety matters, all of which falled to improve his 

safety performance. 

After extensive study of the record before this Board, we 

conclude that Carrier sustained its charge of "being an unsafe. 

esployee.5 Claisaut 5u5tained 3 personal injuries in a little over 

1 l/2 year5 of employssat, all because he failed to be alert and 

exercise care in the performance of his work. For example, injury 

sustained December 8, 1992, fracturedrighttiddle finger when door 

on diesel unit slammed on his finger.- Safety Rule 4002(A), Opening 

or Closing Doors, states that esployees must always use door handle 

to &en or close door5 and Kajar, of -'or s.&~ . 

Had he done 50, he could have avoided injury. 

Secondly, the injury sustained April 1, 1993, soap burn on 

face. The record shows Claimant was not wearing his face shield. 
. 
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Further, he was not u to the bubble rising up on the hose. If 

he had been, he could have taken precaution5 against it bursting 
--__ - - --..~. _.,_ ~__. 

and s~win~-s~ap'-~n-.~e disection of his face; In'addition, even-“ ~-~ 

though he experienced,soap burn on April 1, 1993, he was observed 

again soaping without a face shield on July 1, 1993, just 3 ZIWXI~~~ 

later. Certainly he was not exmrcisfng care. 

Finally, on January 9, 1994, Claimant failed to exercise 

caution and be alert to conditions present when he sustained injury 

to his left elbow. 

Claimant'8 safety record compared with 4 esployees directly 
- 

aboveandbelowhixontheseniorityroster,whichwefindtobea 

reasonable manner in which to approach the question of whether 

Claimant is an Qnsife employee ,s reveals that he has experienced 

significantly more injuries then the others. Cmlyl injuryinthe 

4 employees below Claimant and 0 injuries in the 4 employees above 

Claimant. Rwever, the Organization asserts that the 5th &loyee 

above Claimant had experienced 2 injuries, and when compared to 

Claimant, thsze is no significant difference to justify finding 

Claimant an un8afe employee. Such argusentwerlcoks the fact that 

the 5th ssployee above claimant has 6 months more senrice with 

Carrier than Claimant. We bslieve this mahes a .significaut 

difference. Also we note that with 2 injuries the 5th esployee has 

not yet been progressed to the final phase of Carrier'5 Safety 

Intervention Policy. 
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PLB 3199, Award No. 32, in discussing a similar issue stated: 

"Such cannot logically be attributed to actions by the : 
Carrier. The differencee in the injury rate can only bs 
attributed to the behavior of the employees involved." 

we conclude that when compared to his fellow employees, Claimant is 

found to be an unsafe employee. 

Last but not least, the organization argue5 that the fact that 

Claimant received settlement5 ranging from $3,500 to $125 for the 

injuries indicates that Carrier had responsibility for the 

injuries. This Board cannot subscribe to such argument for the 

simple reason that it is common knowledge in the railroad industry' 

that paymsnts are made for one purpose, to a&id larger payment5 to 

the wird parties. Such payments urn better known as nuisance 

payment5 and do not logically nor legally imply responsibility of 

the party paying the settlement. In this connection, PLB 3199, in 

its Award 32, stated: 

%ettlements of injury claims in this manner present no 
more than m&z-j whereby both parties agree to 
resolve a pending issue over catue of injury in a 
monetary manner. Such legally proves nothing one way or 
the other, nor can application of such procedures be used 
as evidence of guilt on the part of one party or the 
other.’ 

For the reasons dlscu55ed herein, we are persuaded that the 

claim must be denied. 
. 

. 
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Claim denied. 
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Adopted at DMia, Florida, this Td day ofa!& 1995. 

J&-J CT* 
8 E. Yost, &@!ral Hember 

carrier xember 

x=lGLJ%.cL;-& 
n. H. Williams 
Organization tbmber 

. 
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