PUBLIC LAW BOARD NO. 5715
{ase Na.
Award Na. 1

United Transportation Union
arecd

Soc Line Ratlroad Com preeriy
{CF Raul Svsten)

Reingtate Trainman X W, Schessow b active seyvice with i Hmne lost,
seniority rights and privileges restored, including vacation, and all refer-
ences expunged from the record.

Opinion of Board:

The Carrier dismissed Claimant alleging misconduct during fuly and
August of 1994 while he was on a picket line during a strike by Soo Line em-
plovess represented by the United Transpertation Unjon,

Itis the position of the Oirganization that there are errors in the procedure
which the Carrier followed, that those errors vivlste the Agreement between the
parties, and, for these and other reasons, the discipline should be averturned.

The record shows that scms pers@n or persons in the Carrier's family of
officials authorized to do 30 caused a law firm to be retained to bring civil action
against the Clarmani, charging that he harassed others working during the
strike. The law suit we are shown, is based on affidavits of seven working Soo

Line emplovees alleging specific acts and statements.

The suit was filed on August 29, 1994, in the Milwaukee County Clreuit
Court, Milwaukee, Wisconsin, (Case No, 94 OV 089762).

On September 14, 1994, the Carrier charged Claimant with making verbal
and physical threats, obscene comments and gestures, racial sturs and otherwise
intimidating emplovess of the raitroad under the labor agreeement between the

arties. The Carrier also charged that Claimant had been arrested during the
picketing process.
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The Carrier’s charge unsder the labor agreement, it s acknowledged in the  Aco D NO- |

record, was based on the same seven affidavits which were the basis of the Mil-

watikee court proceeding.

It i the pasition of the Organization that Rule 9 (¢} of the labor agreement
was viplated. That rule savs:

“Ewplayers contisned iy serotve or nod o cnsired pesading ave iavestigation of an

alleged wffense shall e notified withiv seevn days nfter @ comprny officer having
ausEhoriby fo order as fnoesfigation hus fuforaation of e offease of the charees
pending. LVittun semwis it Mepreafter, an iu z.;estigrzﬁm; sdott] hedseld, and a doos-
siow stwell by peredered withia fen digs ifter Hie investgation ™

Itis turther the posion of the Carrier that ondy one afficial had the
suthority w make the charges, a certain Division Manager, and that the infor-
mration upon which he scted was provided to him on September 12, 1983, by a
member of the Carrier’s Labor Refations Department staff. Thus, the Carrier
contends, there was compliance with Rule %),

The Organization, however, believes that Rule 9{¢} does not limit the
chargimg official to a single individual. It contends that, by definition, officers
senior to him or her would have equal or more authority, and that their having
nfortaation is sufficient tu trigger the seven-day limit.

In the affidavits, the individuals made such general statements as:

"Perigilically throuplt e ndbwle strike | bad spoken with 81 compan

. 3 . P ¥~ : ] ; :f
Bawgers and dovsemented soifl e company pelice each incident us ey
happesed.”

There are references of conversations with the highest Caprisr official,
thougls these are vague as ¥o this Claimant,

In vrder to detertaine when the cutsice law firm was retained, when and
which Carrier officers koew of the information used in charging Claimant in
court and under the agreement, the Organizebon asked, by letter;

" Aise, please arvarige by hnvie present af Hw soeestigation lannpers Jor e firse of
tﬁi?dfrﬁ=y( Brovew and Hase. They owndled Hhe request of restraining order and
will have Hw aformation as fo the duke aud Mae e Cirrier was aare of the
charges.”

No such witness was called, other than the charging officer, who followed
the policy of saying he was the person who would have the authority fo "order
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an irvestigation”. and that he received the information two davs before the Acod P |

charge here considered was made.

Thus, the record is sifent as W all information concerning the relationship
betweern e Carrier ard the retamed law firm, and involvement of the Carrier's
special ageEnts or police. We do not know who refained the law firm for the pur-
pose of working an the law sait, or when; who accumulated the affidavits; what
offuoals were rmvolved and whon, We are aware that the attorney client privi-
lege might have been invoked os these questions.

However, for purposes here, it is obvious that the case was prepared be-
fore August 29, Since the same evidence was used in the Wisconsin court and
before this Board, B evidence must have been accumulated before the date of
fili ng. ¥ While it is reasonable to assume that the Carrer was aware of DR-gHng
evidence collection before the date of Hling the lew suit, it certainly was aware of

afl of the information on and after August 29,

The charging afficer testified dureing the labor agreement investigation.
He explained that whes he recesved the information, m final tvped form on
Septentber 12, and provided explanations and interpretations about certain
policies and ruwles of the Carrier inveolved here. He characterized the charges as
haviag & "comman denominetor” of “harassment, sexual harassment and at-
tempted intimidation.” The charging offiver appeared on the second day of the
hearing and his testmony continues For 28 pages of the manscript.

Foliowing the investigation, the charging officer issued, by letter of Octo-
ber 6, 1994, the discipline,

Thiat dismmissal letter repeated the identical charges contained in the lefter
establishing the investigation. It alse included the %f&&‘m%‘ni that Clatmiant's ac-
tivities in regard {o the a%rrk:? had caused him to be arrested by the Uity of Mil-
waukee Pol ;ug ]_‘)@partmefnt, amd that was a basis forthe d iSt‘&piiﬂzE, fiDW’t?hei‘,
the record shows that he was not 5o arvested.

We cenclude that the first Hme "a Carrier officer having authority to order
an investigation” received information of the offanse here charged co uld no
possibly be later than the tiling of the court docwment in Milwaukee on August
39,1994, We do not believe Rule 9 {<) Himits the authority to charge to a single
afficial,

For lack of festimony we simply do not know spevifically when officers
kaew of the information slleged a;&mmk Claimant. But we can be certain, based
an the facts of the matter, thai the information was available on ur before August
29 to athers within the Carrier's cadre of officers serdor 10 the charging officer,

i
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The Carrier can not set up such a barrier as o thwart the intent of prompt A 040 - |
action which Rule ¢ {c) requires. If the rule allowed one person only to be des-
ignated as the aperative party, and absofved all others, the Carrier tould protect
that person from knowledge aoy any matter and disable the tntent of Hme limit

provigions.

There is in the railroad industry a presumpton that investigations held
under the discipline provisions of the vartous agreements will be “fair and im-
partial.” It has been held that fairness and impartsality are absent when a single

v oK oid ey * tix > %
YA x’w“*&ﬁ, wihe, in the Frgk instancs, has ””"’ sty i "3""‘“'"”‘““ "“‘i"“”w“"" “’””

idividual should or should not be charged., prmwds to charge. appears and
bestifies as to facts at ssue, responds to quesbons surrounding the incident, and.
Hraily, makss the decision s to guikt or innocence. He can not indict, testifiv,
decude.

We find that the Carrier failed an the procedural steps of which the Or-
ganizabion complains. The abridgments of the Agreement, and fairness are sufe
fictently flagrant to cause the disciphine 1o be reversed without considering the
further merits of the matter.

Findings:
That the Agresment was violated.
Award:

Claim sustained.

Dated this 23¢d day of June, 1995, at Minneapolis, MN.
Carrier is directed to make this Award effective on or before 30 dayvs from

Lt/

é}ﬂ hﬂ'B“LI‘l&\&ﬁ’if. Neutral Member

date,

Lﬁ rrv ’&wwn, Carrier Metmbe

Fugen F, VonEssen, Qrganmhmv Mensber
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