PUBLIC LAW BOARD NO. S5
Lase MNa. 1
Award Na. 1

Parties to dispute:

Unied Transportabion Union
and

Soa Line Ratlroad Company
{CP Rail Svstem)

Satement of claim:

Resnstate Tratmman [ W, Schessow to achive service with aff time lost,
seniority rights amd privileges restored, including vecation, and all refier-
ences expunged from the record,

Omnion of Board:

The Carrier dismissed Claimant alleging misconduct during July and
August of 1994 while e was on a picket e during a strike by 500 Line em-~
plovess represented by the United Transportation Unien,

It is the position of the Organization that thers are errors in the procedure
which the Carrier followed, that those errors vivlate the Agreement between the
parties, and, for these and other reasons, the discipline should be overturned.

The recoed shows that some person or persons in the Carrier's family of
officials authorized to do 30 caused a law firmt 1 be retained to bring civil action
against the Claimant, charging that he harassed others working during the
strike. The law suit, we are shown, is based on affidavits of seven working Soo
Line emeplovess alleging specific acts and statements,

The suit was filed on August 29, 1994, in the Milwauskee County Circuit
Court, Mibwaukee, Wisconsin, {Case No. 94 OV 0097632},

On September 14, 1994, the Carrier tharged Claimant with making verbal
and physical threats, obscene comments angd gestures, racial sturs and stherwise
intimidating emplovess of the railroad under the labor agreesment between the
parties. The Carrier also charged thet Claimant had been arrested during the
picketing process.
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The Carrier's charge under the labor agreement, itis acknowledged inthe Ao D NO- |
record, was based on the same seven affidavits which were the basis of the Mij-

watikes court procecding.

It is the position of the Organization that Rule 9 {¢) of the labor agreement
was viplated. That rude savs:

T Employers contieed by seroice oy ot nsured pending g inmestigation of an
aleged sffease shall be norified within seevn days 2 n!w & conapitsty afftcer ffmxmg
aekhority fo order s rog ,t;-s:;_::-nhw s fefaesntion of Bre pffense of the cliarews

gwexm"s}:g VBRI sepei s Heerpafter, st Investigation sidl Bofeeld, sid & decr-

sipp shall e eondered it fon mmu, ;r?fﬂf i mveﬁgm.:u

{t is further the posiion of the Carvier that ondy one official had the
suthory o make the charges, ¢ certain Bivision Mapager, and that the infor-
mration upon which he acted was provided to hio on September 12, 1993, by 4
member of the Carrier’s Labor Relations Department staff. Thus, the Carrier
cortends, there was compliance with Rule 9{0).

The Organization, however, belisves that Rule 3¢} does not limit the
charging official to a single individual. Itcontends that, by definition, officers
senior (o bim or her would have equal or more authority, and that their having
information is sufficient o tngger the seven~-day Hmit.

. in the affidavits, the individuals made such general statements as;

“Peripdically througlt e adwly strike § s spoken with i company
fasvyers and dovumented with fhe company police each incident us they

harppested.
There are references of conversations with the highest Carrier official,
though these are vague as to this Claimant,

In order to determine when the oubside law firm was retained, when and
which Carrier officers knew of the information used in charging Claimant in
court ardd under the agreement, the Organizabion asked, by letter

" Alse, please apvarge b fntve present af Hw inpestigation lanngers ﬁ}r M firns of
Gadfrey, Brovess and Hage. ““J;mg Snndied the request of Huw r»sﬁm g order and
will haroe Hy i fornsition as fo the dote aud Hiee N Carrier wis s of Hre

charges.”

No such witness was called, other than the charging officer, who followed
the pelicy of saving he was the person who would have the authority to "order



PLB po . 5719

ar ivestigation”, and that he received the information two davy before the Acu D PO
& 3

charge here considered was made.

Thus, the record is sifent ax to all information concerning the refationship
betwenn the Carrier and the retained law firm, and involvement of the Carrier's
special agents or police. We do not know who retained the law fiem for the pug-
pose of working on the law sait, or when; who accumulated the affidavits; what
officials wers involved and when. We are asare that the attorneyclient privi-
lege might have been involed oe these questions.

However, for purposes here, itis abvious that the case was prepared be-
fore August 2. Since the same evidence was used i the Wisconsin coust and
before this Board, the evidence must bave been accumulated bofore the date of
fiting. While it ts reasonable to assume that the Carrier was aware of on-going
evidence collection before the date of filing the law suit il vertainly was aware of
afl of the information on and after August 29,

The charging officer testified during the labor agreement investigation.
He explained that when he receivad the information, i final tvped form on
September 12, and provided explanations and interpretations about certain
policies and rules of the Carrier invelved here. He characterized the charges as
having & "commuon denominator” of "harassment, sexval harassment and at-
empted intimidaton® The charging offiver appeared on the second day of the
hearing and T lestimony continues for 28 pages of the manscript.

Following the ineestigation, the charging officer issued, by letter of Octo-
ber 6, 1994, the discipline,

That dismmissal letber repeated the identicel charges contained in the letter
establishing the investigation. Ttalso ingluded the statement that Claimant's ac-
tivities in regard to the strike had caused him 1o be arrested by the City of Mil-
wagkes Police Department, anet that was a basis for the dasuphm Fowever,
the record shows that he was not so arvested.

We canchude that the first time "a Carner officer having authority to order
an investigation” received information of the offerse here charged coutd not
possibiv be later than the tiling of the court document in Milwaukee on August
79,1994, We do not befieve Rule 9 {<) timils the anthority to charge to a single
official,

For lack of festinrony we simply do net kaow specifically when officers
knew of the information slleged against Cladmant. But we can be certain, based
on the Facts of the matter, that the information was available on or before August
29 0 others within the Carsier's vadre of offiwers serior 10 the charging officer,
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The Carrier can not set up such a barrier as to thwart the intent of prompt A 040 - |
action which Rule 9 ic) requires. T the rule allowed one persen oaly to be des-
igRated as the operative party, and absolved all others, the Carrier could protect
that person from kaowledge oo any matter and disable the tntent of Hme limit

atiy SIS,

There is in the railroadt industry a presumption that investigations held
under the discipline provisions of the varipus agreemants witl be "fair and im-
partini,” It has been heid that fairness and impartality are absent when a single
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individual should or should not be charged, prﬁmd& to charge, appears and
bestifies as 1o facks at issue, responds to guesbons surrounding the incident, and.
oadhe, makes the decision s to guilt or innocence. He can not indict, wesiifiv,
decude.

We fimed theat the Carrier failed on the procedural steps of which the Or-
ganization complains, The abridgments of the Agreement, and fairness are suf-
ficiently flagrant 1o cause the disciphing 16 bs reversed withou! considering the
further merits of the matter.

Findings:

That the Agreement was violated.
Claim suskained.
Dated this 23rd day of June, 1995, at Minneapolis, MN.

Carrer is divected to make this Award effective on or before 30 days from
date,




