AWARD NO. @

-

CASE NO. 9
PURLIC LAW BOARD NO. S737
PARTIES | OUNITED TRANSPORTATION UNION
DIggUTE 1 CEX TRANSPORTATION, INC.

(FORMER WESTERN MARYLAND RR)
STATEMENT OF CLAIM:

Are WM Zngineexs entitled to che =515.00
"epecial pay differential" as provided for in
Side Letter #12, Novembar 1, 1891, as a resultn

of PER No. 215, when working with a B&) Ground
Servace Crew?

TINDINGS:

The 32ocard,

afrer neaxing upon the whole recoxrd and all che
gvigence.

finds rhar the parcties hare:n are carrier and Employae
within =h2 meaning of the Railway Labor 2cc,

aE amended; chis
Board kas jurisdiction over the dispuce involved hevein; and, the
parzies were given due ngcice of heaying chereon, A third parcy
in interest novtice was glven to the General Committee of Adjuse-
ment (GCAl of the United Transportation Union (UTU) for emploveas
which it represents on the foxmer Baltimore & Ohio Systam (B&D)
0f CSX Transportation. Inc. (Carriseri. The GCA for che B&O filed
a written statement oo the iggue in dispute, and theresafter par-
ticipated in hearings befere che Board.

The question art issue calls for a dererminacicn as to wherher en-
gineers on cthe formay Western Marvliand Rallroad (WM) property of
the Carrier !represented by the GCA of the UTU parey co this
dispura! are entitled to a pay differencial when they work wigh a
B&O ground crew within ghe meaning and intant of $ide Lecter #i2

of the November 1, 1531 UIT National Agresment.

Side Letter ¥12 was included in the 19891 UTU Natiocnal Agresmeat
as one of =zeveral implementing documents related to the adoption
of the Report and Recommendacions of Pragsidential Emergency Board
No, 219 (PEE No., 213).

This Lettesr makes provisicn for a special
pay differential for "eligibler enginears when working withour a

fireman and, in addition, working with ground crew members who
recaive productivity funds as "crew cougsist protecced Crainmen.”
Eptiklement to the special pay differential differ=z fox work per-
formad prior to a5 opposed to on and after November 1, 1594.

Side Letter 412 to the Nevember 1L, 1351 UTU Nartional Agrmement
reads in part herz percinent ag follows:

The previgions of the Report and Recommendations of PEH
Na. 218, am claxified and modified by the Special Boxrd,
providing for a pay differsntianl for engipgers. shall
apply ta employeas when working as enginesrs on rail-

roAds whex2 the Uniged Transportation Union has basn
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ratogoized or has beaen cartified by the Natiomal Media-
cimn Board 23 the authorized bargaining representative
for the engioeer craft, as set fourth halow:

Segtion 1 - Eavmeny

{a} Bffactive July 28, 19981, a diffarential af 3$12.080
per hasic day in fraight and vard gervice, and 12 gents
per mile for milan in excess of the number of milesm en-
compassad in the baaic day in Ereight gervice, will be
payable to eligible engineers working agsigunuents

withont a firsmunr provided the conditions dascoribad
below are mat.

(b) Effgcgive January 1L, 1995, puch diffesrencial will be
inerensad to $15.00 per hkasmie day, and o 15 canta per
mile for miles

in excesg of ths number cof

miles encom-
papsed in the hasic dav.

Secgicon 2

(a) Undex the applicable agreement governing the conaistc
of Ltrain grews:

(1L} a pmmher gf the crain crew im entifled fo
receive a productivity fund, ox pes-toip pay-
man®* in lieu thareof, and

{1i) rhe carzier iz recquired £ make a produc-

cdvity fund payment for that tTip or tour of
duty,

(b} Tha engineer muat have:

{1) an enginger‘s geniority date ne latar than
the date that determines eliigibkbili¢y Eor

"procacted exployeest rageiving produativiky
fund pavments in that territory, eor

{11} been a "protected employee? under a crew
senEist agreement. and was subseguently
pPromoted to engimeey oyn the same railzoad.
el 3
Prior te Novembar 1, 1954, the special pay differencial
will continys to bha paid Lo otherwise eligibla
angineers, notwithatanding vha provisicoss of any agress-
meNE ANy carrisr pay sater inte mmbseguent to thn date
of this letter to eliminate produckivity funds for crew
congint protectad CcrEaizmen PpUFAUARE L0 3 orew consist
agyesament or to subseitiute "up-front' allowances iz lisn
gtheress. On or after November L. 13%4, engineers will
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he eligible for the sapacial pay differential only if
phey meet the condivions set forth in Sestion 2 above.

Secripn %

Thia Side Letter is not applicable on a carrier that ham
an agreement ...

Matexrial to a consideracion of the issue hers in dispute is the
£30C that on June 2, 1993 rhe Caxrier and its emnplovyees repra-

santed by the UIU on the former B&0/BeOCT significantly changed
che then sxisting cxew consist agresment SQ as U0 permit & reduc-
tion ¢of train Crew mambers to one conductor. The agreemenr is
commonly Known as “"The Conductor-Only Agrasment.”

Actachment 1 to the Canductoar-Only Agreement ig enticled: “Sigm-
ing Bonus and Special Allowanee/Prpductivity Fund Buy Out.® It
provides, in Paragraph "A", that all protected employees receive
a signing benus of $23,000. This signing bonus "may be taken as
a lump sum cash payment or diverted in three installments to the
Employesa’s 4011{k) account for calendar years 1993, 1994, and
1.995.°7

Attachment 1 furtvher provides, in Paragraph "8", that a prorvecred
employee "may elect to buy out his Special Allowance and his
share of the Productivity Fund” under a schedule of payments.
This scheduls of payments calls for a $20,000 allowance ta be
paid uypon selecting the buy-out oprion, and with a "casgh balance
sensicn plant established under the Employes Retirement Income
Security Act of 1574 (ERISA) s0 as to provide each participacing
employee wWith certain vested amounts of money, based upon years
of wrain geEyvice, and to be paid upau terminacion of empleyment
as a regult of rerirementc or cotherwise. The vested amounts shown

on the schedule range from $6.524.0¢ for one year to $163.100.Q0Q
for 25 years af sarvice.

Paragraph "B" of Attachment 1 furthey reads in part as follows:

(3) (2} The Speeial Allowance and credit for
gharen of tha Brpduncesivity Fund will cease far
cthoaxe amployees electing the buy-out cpticn
wpon implemenration of the Rule. Tha $20,000

allowance shall ba paid witkin thirty days of
irpmlementation of the Rule.

(hy Upon implemantation of this REule, Praduc-
tivity Fund 6601 will be clossd, The monies
in Fund 6601 will be held for diseribueion un-
day existing agreament proviaions. A naw
Produccivicy Pund &501(a) will be establizbed
fax the remainder of the 1992/1993 figcal
year, with distriburion governed by the provi-
gionwyg of Sagtion 14 of CSXT Labor Agrecment 4-

x|
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054-93.

(4) (&) On che effective darae of the Rule, the
Carrisre acontributisn undey Secticon 14 -

Praducrivity Yumd will Le reducsc by the per-
centage of the eligible emploveas elacting va
buy ocut their sharxe of the Productivity Fund.
For exampla, 1f B80% of the eligible emplovess

buy out [(of] the fund., the S$48.35 will ba
reduced te 59.E85.

The follewing fermila will be uBed tp caleu-
late tha adjusted ceamcribntciom: . . .

I is unguestiored thart the vast majoricy of B&O/BEROCT provecred
amployees elected s buy our their shares of che vroductivicy
Tund sznd thus their rights to the cxew consisc Special Allowance.

It is che posifign af rhe Carriew thal (he denauecreor-Only Agree-
ment cousgituces an agrticn conremplated within Che meaning and
incent of Sacrion 3 of Side Letter #12 to the 1%9%) UTT Natiomal
Agresment, That ig, an agreement made subsequent to the Navember

1, 1391 UTU Naticnai Agreement to "ealiminate® or buy out the
productivity fund.

L
e

The Carrier thus contends chat ic wag only obliged by Sestion 2
of sSide Lerter #12 g nave ceontinued its paymenc of the gpecial
differential until November 1., 13%4. It savs thig on the hagis
of that Canguage of fection 3 which provides such pay differen-

tial continue to November 1, 1594 "nocwithstanding the provisions
aof any agreemant

.- . subsequent to che date of this (side] leatter
{Novemper L, L1991l] =o eliminate productivicy €funds far crew can-
sist protected Lriainmen or ro substitute 'up-front‘ allowances iz
lien thereof.”

At che same time, the Carrier says chat pursuant to the remaining
provisions of Section 3 &f Side Letter #12 that ir ceased payment
of the special differential on or after November 1, 19%4 on the
basis that the June 2, 1%93 Conductor-Cnly Agreement sliminaced
=ha payment of preducrivity funds to ground szervice crews and
chat such acticn, in curm, resulted in engineers not meetcing the

conditions set forth in SBagrien 2 of Side Letter H12 %0 as ©o - -ba
eligible for tha special differsncisl.

The Cayrier therefore says that it made a propey deggrminarion to
cease payment nf tho speci«l pay acatferencial to B Enginesexs
wha worked wich B&Q train gqrews that had elected to buy-ocut their
Proguctivicy fund snd Short Crew Allowance, and, as cancsrns the
dispuce hera at ls®ue, cto likewise cease such payment te WH En-
gineers whe worked with B&D ground service craw members who had

elazzed to buy-out their shares ogf che Productivity Fund and
thesr rights ce the Sheort Crew Allowance.
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the Brotherhood of Locomotive Engineers (BLE). Sids Letter #8 of

che BLE National Agreement is identical to_the language contained
in Side Letter #12 of the 1391 UTU Naticonal Agreament.

In this respeecct, it is worthy of nove chat the BLE made the fol-
lowing reguest S3r interpretation to the Speelal Board:

BLE Repguent No. 11

Did the PFE intend that a Carriar would be obhligated to
continue making tkha required payments to it enginears,

aven i1f the Carrisr agreed ts "buy out” ite train serv-
ice crew members’

right tn receive futtre paymencs from
A "predusrivicy fuandr?

In argument invelving the ahove request, cthe 2LE related to Spe-
cial Board WNo. .02~29 that durino bargaining and mediaticon sezs-
sicns after PEE No. 219 had issued izns Report and Recommendations
that "the Carriers adamantly ingiscted upon an 'interprecation' aof
rhe PEB Report cthat would allow the Carrierz to immediacely
and permanently avade their entire obligacion te make per-crip
payments to engineers through the expedienr of ‘buying-ocut’ their
crew-congist agreements with train service employees.® The BLE
said that under such a buy-out scheme, che Carrisrs would make a
large lump sum payment ($50,000, $75,000, or more) te eack train

service eamployss coversd by existing crew consist agreements in
consideration for which the Carriers would ohtain the righc
forever to cease making payments to any ‘productivicy fund.* In
concluding its statement to the Special Boaxd the BLE said:
In aum, thke ELE submits that tle PEB clearly intended to
rafgquire the Carrierg to contioue their per-trip paymenny
te eligaible engineerms, even if the Carriers ware
succerasinl in their efforra to "hbuy-out® the exiating
"productivity fundaY by making alberpative financial or
other arrangements with the affacted trainmesn,

Wa uryge
the Special Board to clarify thar this was, in faecto, the
intenticn of the BFH.

In response Lo the above clarificaticn raquest, Special Board No.
102~29 ruled:

¥No. The PEB intended that che engine gervies expleyeas
would recajive equalization payments guly as long as pro-
duetivity fund payments were made ts traimo darvies
emmlovaen,

Suction 3 af Side lLetter %12 is alsc significant in thac ic
prescribes that subseguenc to November 1, 1994 engineers will bea
eligible for the spacial pay diffesrential only "if" they meet the

canditions which the parvies set forth in Section 2 of Sida Lec-
cer #l2. These jointly relaved condiciens are that: (1) a mem-
ber of the train crew is entcitled to receive a productivity fund:
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and, (2} the carrier is required Co make a productivicy fund pay-
nent for chat trip or tour of duty.

In the case before us, no B&O ground crew member is shown ta have
received ox been entitled te "a productivity fund or per crip
payment”® because, as ipdicared above, such payment ceased tg be
made after chey elected che Special Allowance/Produetivity fund
3uy Out.

n the light of the abopva conaiderarions and study of the rarcher
axtoncive argumemes of - che pareisos~ the

che - DosTe finﬁa Uit Wi B -
gineers are not entitled to the continued paymeant of the 515,00
special pay differencial provided for in Side Lerter #12 whieh
attached to the Novembar 1, 1991 UTU National Agreement when
working with a B&D Ground Service Crew that had elecced, purstanr

o the provisions of Attachment 1 of the June 2, 1983 Conductor-
Only Agreemenc,

to buy @Mt hism ¢r her Special Allowance and his
or her share of the Producsivicy Fund.

AWARD -

The ciaim or question zt igsue is answeved in the negative.

Roberrt E. Peterson, Chairman
and MHeutral Member

¢.

Eart F. Narrtom,
Carrier Membey

Jr Ropert J. Will

Organization Member

Jacksonville, FL
May&? . 1896



