
AWARD NO. 9 
CP&%E NO, 9 

PUBLIC LAW BOARD NO. 5737 

PARTIES ' CJEITE9 iRF&SPORTATTON UNION 
TO i 

OISPUTZ ) CSX TRANSPORTATION, INC. (FORMER P7EXTRN MARYLRND RR) 

hre WY4 Znginecrs entitled co the $15.00 
nspecial pay dif&rencial" a6 pmvidad for in 
Side Letter $12, Navember 1. 1991. as a result 
of PEB Xo. X9, when working with a B&O Ground 
Servace crew? 

FINDINGS : 

The 3oard. aftar hearing upon the whole record and ail c.ie 
evidence. finds that Z&R paxczes herex are Carrier ad Employee 
within =Se meaning of the Railwav Labor Act. a6 amended: this 
Board !zas jurisdiction over the di‘spute invoJ.ved herein: and, c.! 
parries were given due nodee af hearing thereon. A third party 
in interest no-cite was given to the General Commitree of Adjust- 
ment (GCAI of the united Transporcatiou Union KlTUI far employeer; 
which it represents on the farmer Baltimore & Ohio system (B&D) 
af CSX Transpoxcation, Inc. (Carrinrf . The GCA for the B&O filed 

L a wri.t+en stacemenc OKI the isaue in dispute, and :Wreafter par- 
ticipated in hearizga before the Board. 

The quescim at: issue calls for a decerminacicn as co whether en- 
gineers on the former Wefixzn maqland Railroad WM) propercy of 
the Carrier !represenced by the GCA of the LTTU party co this 
disqucel are entitled Ix a pay differential when they work with a 
R&O ground trek wrrhin tte meaninu and incans of Side Leccer #12 
of the Navembcr 1. 199L UTW Natiozial Agreement. 

Side Locter #12 was included in the 1991 UTU National Agreement 
as one of reverai implementihq documents related to the adoption 
of the Rc~ozx and Recommendations of Presidential Emergenq Beard 
No. 21-9 (PEB No. 2291, This Letter makes provision for a special 
pay differential for O~eligi.ble~~ 
fireman and. in addition. 

engineers when working wiehouc a 
working wirh ground crew members who 

receive productivity funds aa "crew coasist proteceed trainmen.." 
EntFEIr?UIenC co the sflecial pay differential differs for work per- 
famed prior to a6 oqpos;ed to on and after November L, 1994. 

Side Letter 912 to c.ht Nave&es 1. 1991 O"S'U NaKfonal Agreement 
reads 3 parr. here percinenc as foiloss : 



(a) EfXactive July 29, 1941, a differential af 912-00 
per basic day iz freight and yard saCvfce, and 12 cerxs 
per mile for railas in tXEefJe of the ri*sr af milea au- 
ctxrcpasead in the basic day in freight belTice. ~43-1 be 
payable ta eligible engfneern working aasigaautnrs 
without a fireman provided the cohditions daacribad 
be&W ar8 met. 

(h\ Effective January I. 1995, snc2s differential wiLL ha 
iszre.raad tm SZ5.00 per kaeic day, and TV 15 ccnc& per 
pile for miles in 6.7032~6 of the ntiar of miles emccdr4- 
passed in clue basic day. 

(ib a member of the ~raip crew is entitled to 
receive a pzoductivity ftmd, or per-trip pay- 
nU3nc in lieu tbereaf. and 

(iii tks carder icr required to make a pruduc- 
tivity fund psymaat for tbatz trip or tour of 
duty. 

(bl The engineer must have: 

(iI 6n eogineer‘6 seniority data no Later than 
the date that determines eligibility fez 
"protected omployeas" raceiviug praductivit?y 
hmd payaentnr in that tenitory. or 

(ii.) been a "protected employeeu under a crow 
ccnaist agreement. atrd va= aubeaquentLy 
gmmptsd ta engiaesr on the 6ame raflrnad. 
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ba eligLUe for the special pay dU~erezM.sl otiy Ff 
c&y meet the condiricnn Bet tortb in Saatba 2 above. 

Tbia Side Letter ia nor applicable 05 a carrier that haa 
an aqrc-t . . . 

naterial to a consideration of the iseue here in dispute is the 
fact chat on Jude 2, 1933 the Carrier end its employees repre- 
seated *by the WDJ on the former 3C&B&OCT significantly changed 
c,!ne rhen existLng crew consist agreemcnc 50 a4 Co permit a reduc- 
tion of train craw members to one conductor. The agreement Ls 
cammonly kaown a6 "The Conductor-Only Agreement." 

&ttac!!!eslC L to the Cznducnor-C!nkf h,-earnant is antitleci: "Sign- 
ing Bonus and Special RllowancelPra~uc~i~ity Fund Suy Out. I’ It 
provides. in Paragraph "A", that a11 protected employees receive 
a argniq bohus of 523.000. This signing Sonus "may be taken as 
a lump sum cash payment or diverced in three iastaLlments ta the 
Employee’s 401(k) account for calendar years 1993, 1394, and 
1395. 'I 

Attachment 1 furrher providss, in Paragraph "B", that a protected 
employee "may el8ct to buy OUK his Special Allowance and his 
share of the Jroductiviny Fund" under a schedule of payments, 
This ackedule of paymenk3 calls for a $20.000 allowance to be 
paid upon selecting the buy-out opuion. and with a "cash balance 
?enaion plan" established under :he Emplayee Retirement Lncme 
Security Act of 1974 (BBIsA) 50 as tn provide each partieipacing 
employee with certain vested arnou%zs of money, based upon years 
of main rj$xvice, and co hc paid up&i 
as a result of reciremenn or other&se. 

Lerminadxi of emplaymearr 
The veseed amounts shown 

on the schedule range from 56,524 .OQ far one year to $163~100, QO 
Eer 25 years af service. 

Paragraph nB" of Attachment I further reads in part as follows: 

(h) 'crpon implamaaratiax of this Rule, Produc- 
tivity Fund 6651 wiJl be cloaad. ma nwniee 
in Furrd 6601 will be held for disaributioo ULI- 
dbr exiatiag agreemant provisiona. A new 
Productivity ?und 6601(a) will ha eaixbliahed 
far the remainder of Ehrr 1992/X993 finoaf. 
par. with dtitrfbution governed. by nh)le provi- 
s+one of sectinn 14 of CSXT LnbOC Aqreemenc 4- 
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(4) (a) on the effcativs date of tha Rule. the 
Carrier’s contribution under S~etion 14 - 
Ptnriucdvity ti& will La reducei by ‘&a pcr- 
~cntsge of the eligible emplay~ee elactkrg c.0 
buy OUE eheir share of the Productivity Fund. 
Par eocanqle. Lf 80% of the el!.gible enqlayeee 
buy out Cof] the frmd. the $48.25 wilf. be 
reduced ce $9.65. 

The fcAlowing forsula will. ha used to calcu- 
late tba adjuatc?d can’chbutioa: - . . 

It is unquestioned Cat the vawt majority of SO/B&O,OCT pmrrecc-ed 
employees elected to buy out their shares of the Producclvity 
sund snd &IS their rights to the crow consist Special. hilowancc. - 

It is cbe posztian nf the Cxric* t..bL Ltx Caaauctcr-Only Agree- 
mesx conrcicuces an action contemplated wit;hin ihe meaning and 
~~IXUX of Section 3 of Side Letter #lZ to the 1991 W National 
Agreement . ThaC is. an agreement mada subsequent to the Navember 
1, 1991 UTU Natiohai Agreement co t'eliminate" or buy out cbe 
productivity fund. 

the Carrier rhus con~?nds that it was only obliged by Section 3 
of S.Sc?e 'Iec+z:tr #12 to have ccncinued its payment of the $pecial 
differential until November I. 1994. Tt says this on the basis 
of tbaar hnguage of Saccion 3 which Frovidea such pay differen- ~ 
cial continue tb November 1. 1994 "ncxwi~hrranding the provisions 
of cny agreement . . _ subsequent to the date Of this [side1 leccer 
[November 1. 19911 to eliminate productivity funds for crew con- 
sisc protected crarzmen or co substitute 'up-front' allowances ir. 
iieu thereof." 

At the same time, the Carrier says chat pursuant to the remaining 
provisions of Section 3 6f Side Letter #12 that ir ceased paymenr 
of c>e special differential on or after November 1, 1994 on the 
basis that the June 2. 1993 Conductor-Only Agreement eSiminaEed 
+.e ?aymenr of praductivity funds co ground service crews and 
chat such action, in cum, resulted in engineers not meeting the 
conditions set forth in Section 2 of Side Letter *I2 *a as ro.be 
eligible for the special. differential. 

The carrier therefore says that it made a proper detew&nari.on co 
c$qg Qament Rf the aQtcid pay dztfesancial tb B&a Engineers 
who worked with BhO train creww that had elected to buy-our their 
QroducCivity Fund and Short Crew Allowance, and. as coflcern6 the 
dispute here at issue, KO Likewise ceawe such payment co WU En- 
gmeers who warked with E&o ground servics crew membets who had 
alazted CO buy-out their shares of the Productivity Fund and 
tbtir rights to the short Crew hllowance. 
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-w 
- the arorherhood 0% Locomotive Engineers IBLE. Side Letter 88 of 

-,he ~3.24 Nationai Agreement is identical to the language contained 
in Side Letter $Z2 of the 1993. UTU WatiorlSi Agreement- 

In this respect. ir: is worthy of note chat the BLZ made the fol- 
Lowing reaest 5x interpretation to t+ke soeclal a03.h 

w Recmrart No 11 ---L- 

Did tba PEE iecmd that a caviar would be obligated to 
ccmtirmc -cv&isg the required paymeota Cm ita e~~?ineaca, 
eman if the Carrier agreed tg "buy outy FCB train BBN- 
ice crew member6 right to receive future payments from 
a "produot5vity fund’? 

.__.: 

rn argument involving the above request. cbe BLE reiated to Spe- 
cial Eoard No. :92-29 that during bargaining and mediation ses- 
sicns after PE?J NO. 219 had issuea Lrs Report and Recammehdations 
that "the Carrxrs adamantly Fnsrsted upon an 'interpret;atioa* of 
the PEP Report rhat would . . . allow the Cerxiers~ co immediately 
and permanently evade their entire obliqanion tc make per-trip 
payments to engineers through the expedient of 'buying-out' their _ 
crew-consist agreements with tain service employees." The BLE 
said that under such a buy-out cciaeme, the Carriers would make a 
large hxnp sum payment ISSO.000, 575.000, or more) to each train 
service employee covered by existing crew consist agreements in 
consideration for which tha Carriers would obtain the right 
forever to cease nuking paymenrs to any "productivity fund." 1n 
concl;tding its acattemmt to t?le Special Board the BLZ said: 

In ala. the ELE auksits tbac the PEP clearly intendad to 
raquira the Carriers to continue their per-trip ps.ymsPte 
t0 e.Liglbl.5 engineera. even if the Carriers wcIre 
sucecnsful i3 their efforta to "buy-out" ths exi6Cing 
Rproduc+tvit.y funds" by making alternative financial or 
other atranqcumute wit& the affected trainmeu. we urqa 
tba Special Board to clarify that this wtie, in fact, the 
*tentfnn of the PEB. 

In response to the above clarificatica request, Special Eoard No. 
102-29 ruled: 

NC. The PEQ intended that tie engine B arvierr l?mjQ.cy-en 
waJ.d tecaiv0 equalization paymcnta only a6 long 66 pro- 
ductlvity fund paymenra were -do to train amrvirn 
rmpiayaea. 

Section 3 af Side Letter #12 is alao significant in that it 
prescribes Chat subsequent to November 1, 1994 engineers will be 
eligible for the special pay differential only "iEn they meet the 

L cenditScp+ which the pareies set forth in Section 2 of Side Let- 
ter 83-2. l)rese ]aintly related canditions are that: (1) a rem- 
ber of the train crew is entitled to receive a productivity fund: 
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. 

Y apd, (2) the carrier Is rawred to make a producziviry fund pay- 
xnc for char trip or tour of duty. 

zn the case before us no E&o ground crew member is shown ea have 
received ar been en&led ~a 
payment* because. 

"a product5vity fund or per trip 
as indicated above, such payment ceased td be 

z.ade after Chey eltoced rhe Special. AllowanCe/PXuduczivity Fund 
Filly cut. 

In the light of the above considearions and htudy of the rather 
sacncive azcgurias6. 05 .tke.p~.rdc3-,- tbo .~aa,~. f~a.e .-ci~~-~-~-=- ~= 
qineers are not enritled to the continued payment of tfie STS,OQ 
special pay differenrial provided for in Side Letter #x2 whiCh 
artached to the November 1, 1991 TVTU National Agreement when 
working with a S&O Ground Service Cxew that had elected, pursuanr: 
;a the provisions of Attachment 1 of the June 2, 1393 Conducror- 
3nly Agreemene, to buy -13~~hi.s or her Special Allowance and his 
3~ her share of the Producxivicy~Fund. 

: AWARD 

Tb claim CZ C$Iesrion ac issue is answered in the r.egative. 

and Neutral Member 

Jacksonville, n 
MayA? . 1996 
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