
BEFORE PUBLIC LAW BOARD NO. 5839 

f3 M. w. E. 
BROTHERHOOD OF iVUJt’tTENAI%E OF WAY EMPLOYEES 

and 
UNION PACEIC RAILROAD COMPANY 

(Former Oklahoma-Kansas-Texas Railroad) 

Case No. 3 

STATEIMi@NTOF : 

1. The dismissal of R J. Toll@, SSN 448-62-8261. for 
allegedly being insubordinate when he failed m comply with instructions 
to remain drug tixe as evidenced by a positive drug test on JuGZ9, 1993, 
was unwarranted, without just and sufficient cause, on the basis of 
unproven charges and in violation ofthe Agreement. 

2. As a consequence of the violation referred to in Part (1 j 
above, the Claimant shall be reinstated to the Carrier’s service with 
seniority and benefits unimpaired, his record shall be cleared oftbe 
charges leveled against him and he shall be compensated for all wage loss 
suffered. 

On March 2, 1992, the Cfaimant tested positive for amphetamines during a yearly 

drug screen. Claimant wasdisqualified kotn service. He was advised that if he 

successfully completed the Carrier’s Employee Assistance Program (EAP), tested 

negative for drugs during a “requalifying test”, submitted to follow-up drug testing for 

five years, remained drug free indeftitely, and avoided any violation of Carrier rules 

involving drugs/alcohol he would then quaiify for return to the Carrier’s service. 

Claimant had complied with all of the above, and, consequently, was reinstated to 

service effective March 3, 1993. 



On .Ttie 29, 1993, the Claimant underwent a three-year follow~up drug screen and 

once again tested positive for drugs. The Claimant was notified to appeti for a formal 

investigation on the charge of allegedly being insubordinate when he failed to comply 

with the Carrier’s instructions to “remain drug free indekite!y”, ~Cfaimant was also 

charged with being absent without authority from work on July 6,7,8, 12, and 13,199X 

Claimant was found guilty as charged and dismissed from service by letter dated 

September 20, 1993. 

The parties being unable to resoIve the issue, this matier comes before this Board. 

‘Ibis Board has reviewed the evidence and testimony_~@~ this~ case and we Gnd that 

there is sufficient evidence in the record to support the finding Fiat the Claimant was ~= ~~~ = 

guilty ofviolating the terms of his reinstatement by testing positive for drugs during a 

folIow-up test in June of 1993. 

The record reveals that the Claimant was given a drug screen on March 2, 1992, as 

part of the Carrier’s regular physical examination. At that tie, he tested positive for 

amphetamines. He was then advised that he must complete the Employee .4ssistmce 

Program and test negative for drugs as part of a requalifying test, as well as submit to 

followup drug tests for five years and remain drug-free indefinitely. 

The Claimant was reinstated to service on March 3, 1993. At that time, fie was 

told that he would have to submit to random follow-up drug testing for a period of three 

years. Claimant was administered a drug screen 6n June 29, 1993, and tested positive. 
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The Claimant was also absent from work without authority on July 6,7,8,12, and 13. 

The Claimant was notifed to report for a formal hearing regarding his being 

absent wiithout authority and later was notified that the investigation would also include 

the charges that he was insubordinate for failing to comply with the instructions relating 

to his remaining drug free. The hearing was 81&y held on September S, 1993. 

This Board has reviewed the procedural arguments raised by the Organization and 

we find them to be without merit. 

This Board has revieycd the record of proceedings &om that hearing and it is clear 

that the Carrier met ita burden cf proofwith respect to bo+& charges. The Claimant has 

thereby subjected .bimseIfto discpiinary action. 

Once this Board has determined that there is sufficient evidence in the record to 

support the guilty tiding, we next turn our attention to the type ofdiscipline imposed. 

This Board wiIl not set aside a Carrier’s imposition of discipline unless we End its actions 

to have been unreasonable, arbitrary, or capricious. 

In this case, the Claimant was clearly told in 1992 that he h&to remain drug-free. 

He was also informed that he would be subject to random testing. At one of those 

random tests, he came up positive. In addition, the Cfaimaut~ was guilty of being absent 

without permission on several days. 

Given the previous background ofthis Claimant and the seriousness of this 

offense, this Board cannot find that the Carrier acted unreasonably, arbitrarily, or 
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capriciously when it terminated the Clti&‘s employment. Therefore, tile claim must 

be denied. 

Claim denied. 

4. 


